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SUMMARY

becomes Inhabited, new school and recreaticnal facilities are needed
to serve the occupaﬁts. -In order for £he commnity to obtaln proper
sites for these facilities, the areas must be preserved in an open
state until they can be acquired. Also, in line with the needs creét
by new subdivisions, contributiong may be required of the subdividers
in jroviding these siltes.

Subdivision regulations, adepted by the local govermment under
statutery authority, sometimes inelude provisions desling with the
preservation of sites and contribufions toward public acguisition.

In order to evaluate the effectiveness of existing schoel and park
site provisicns and to determine the types of provisions used to make

sites available to the public, a survey of the regulations of 206 lo-

cal governments was conducted. Of these, 123 contained school- and

park-site provisions.

kA great variety of site provisions were contained in the subdi
vision regulations examined, not only in the combinations of the var-
ious types of provisions but alsc in the wording of provislons having
the same purpose. Some of the provisions were for the purpose of de-
termining the size and'locafion of the sites to be provided and some
dealt with the methods to be used for publie acquisition of them.

There is widespread use of provisions that base size‘and lo-

cation upon designations in a commnity plan or map. If the size

When land is subdivided for residential purposes and subsequently

ed

1
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and. location of designated sites are based on population or density

standards and other appropriate factors, this is the hest procedure.
Other methods employed were these! requiring a certain percentage of
the land, using population standards without city-plan designation,

or using vague phrases, such as "sultable location" and "adequate

Li

gize,” to gulde the discretion ef the adminigtering agency.

It may be possible to acquire sites or portions thereof immed-
iaﬂely upen plat approval; or, 1t may bg necessary to reserve them for
future acguisition. Reseration provisions now in use semetimes spec-
ify a time limit and sometimes do not. - Although the judicial attitude
cannot e accurately predicted, due to the few cases declded, it can
be assumed that the courts will not allow unreasonable econcmic damage
to the landowner. Theréfore, a reservatién of indefini%e duration to
be terminated upen the occurrence of legislatively defined "damage"

1g thought to be a reascnable solutlion from the judlelal point of view;
and it also has faverable characteristies from the eity planning view-
point.

The amount of site cost to be borne by the subdivider should be
dedided by the particular community in accord with its over-all plan-
ning and housing peliecies. If contributions are required, the use of
cash paymente, rather than compulsory dedication, will be necessary 1if
usable sites are to be obtained. Court declsions on the few cases on
dedication and cash contribution requirements have apparently turned
on whefher there was adequate statutory authority.

The sbudy of existing site provisions in subdivision regulatiqns

and of authoritative opinions and court decisions upen them leads to




the conclusion that.provisions can be drafted which are judicially
sound and which will result in adequate public sites for schools and

parks within new subdivisions.

vii




INTRODUCTION

-

Through the process of subdivision, land previocusly devoted
to other purpeses becomes available for urban residential use andl
subsegquently becomes inhabited. The population of the subdivigion
creates a need for school and park facilities to serve it. If sites
for these facilities are to be properly located and of adequate éize,
they must be preserved in an open state; and this action should be
taken prlor to or at the time of subdivisien. Otherwise, after develop-
ment. of the subdivlsion, land cost and street design may make acqulsi-~

tion of good slites impossible.

The purpose.--The purpose of this study is to explore the most effective

methods of preserving in an open state areas to be used for public
parks (all types of recreational open spaces) and schools through the
regulatory instrument of city planning known as "subdivision regula-
tions."

The approach.--The purpose will be achieved through

{1) an analysis and evaluation of the content and desirability of

school and park site provisions in existing subdivision regulations
(Chapter I);

(2) a study of the legal acceptability of cu;rent methods for pre-
serving school and park sites and of the ﬁrobably acceptability of
new or untested provisions (Chapter II); and

(3) recommendations of the types of provisions needed in subdivision

regulations to make possible the public acquisition of properly




located school and park sites oandequate size to serve new subdivi-

sions (Chepter III).




' CHAPTER I

A SURVEY OF SCHOOL AND PARK SITE PROVISIONS
IN SUBPIVISION REGULATIONS

In order te discover the'presentrmethods of providing open
spaces and school sites through subdivision econtrols, a survey of
the subdivision regulations of 206 local governments, having popula-
tions from under 10,000 to over 500,000 and located in 41 states and
the District of Celumbia, was conducted in Aﬁgust, 1959.

The various previsicns dealing with park.and school sites were
then erganized lnto categoriles and an analysils made of extent of usage
and desirabllity of each type of provision. A number of authoritative
works, suggested and proposed ordinances, and previous surveys were
used in identifying the more desirable characteristics, the weaknesses,
and the trends in the provisions. Of course, 1t cannot be assumed
that all the considerations pertinent to the best solutien of school
and open space requirements are -evidenced in the current provisions
but, rather, that the consideratiens which appear are those which eities
have recognized as important.

Current provisions have an influence upon the recommendation
of new or altered provisions to function more adéquately in the setting
agide of requlred school and park sites. Improvement rests upon the
experience and prieor knowledge which are found to some extent in pre=
viously adeopted regulations and their administration.

Each local government having subdivieion regulatiens with site

provisleons which were reviewed is listed in Tables 2 and .3 in the




Appendix. The types of public sltes to which the provisions apply and
their compulsory or voluntary character are given in Table 2. A tabu-
lation of the provisions according to the categories used in "Provisions
Bealing ﬁith Size and Location” and "Methods of Obtaining Schoel and

Park Sites," sections of Chapter 1, is shown in Table 3.

Cempulsory or Voluntary Character of the Provisions :

Some schoolw and.park-site provisions within subdivision regu-
lations afe of a compulsory.character and state that cempliance "shall"
or "may" be required, while others are of & voluntary character and
ask that the subdivider conslder sites. There are many variations of
compliance provisions, however, frem which these two broad classes
emerge.

Thirty-nine per cent of the surveyed subdivision regulations
wilth school- and park-site provisions apparently do not compel . com-
pliance. Huch voluﬁtary provisions are usually characterized by the
phrase "due consideration."” It would be difficult to select a provi-
slon of thié type that would be typical in wording but the following
provision is typlecal in meaning!

Due considefationfshali Be. given to the a;l0cati0ﬁ3ofréuitable
property. for schotls, parks 'gnd playgrounds. .
( Daytor; Ohiop Bewy 231--10)

Fhere are variations in the types of public sites te which
this sort of provision applies. Most often, sbout 88 per eent of
the time, it applies to school sites, parks, and playgrounds, and in
scme of these cases to other public sites, as well; in the remalning
.cases, 12.per.¢ent, it includes only parks and playgrounds. There

are also variations in the metheds-uséd for‘preserving these sites




for public use~~whether by deaication.or by reservation for acquisition
by a public agency,

Voluntary prévision.of school and park sites has been in vegue
gince the early days of in¢luding publie-site provisions in subdivision -
regulationss The following comment was méde upon the results of a 1928
survey by Howard K. Menhinlck, presently Regents' Professor of .City
Planning at. the Georgila Institute of Technology: -"Féw platting regu-
lations other than.OKlahoma'cify compel dedigation_gf open spaces for
Parks and playgrounds but several recommend that due consideration be
given to the dedication or reservation of sultable sites for schools
and recreation a.reas."l Another survey, conducted in 1937 and 1938
by Harold W« Lautner, found the following: "Forty of the 103 cases
of subdivision reguiations containing open space requirements| stated
only that 'due consideration’ be given to the provision of open spaces,
30 cases explicitly required the provisien of epen spaces, and the re-
maining 33 cases :E'ell betwedn these two pﬁos:it.:l.ons.-"2 Another work,
published in 1947, states that "variocus methods [of providing publie
open space:l are used, the mosi;‘,common being the requirement that due
conslderation be given by both develeper and ciﬁy to the dedication
or reservatien of open space for playgrounds, parks, schools, etc-."3

Bringing the need for school and park sites to the attention of
the subdilvider mist have accomplished much good, as wiltnessed in many

cases by the volu.nta.ry provision of the needed areas by land developers.

Yenry V. Hubbard and Theordora Hubbard, Our Cities Tedsy and
Tomorrow, Cambridge, Harvard University Press, 1939, p. 147.

. aE[al.reﬂ_d W. Lautner, Subdivision Regulations, Chiea.ge s Public
Administration Service, 194I, p. 179, .

3‘Sewa.rd :Wa. Mott , "Subdivision Regulations and Protective Cove-
nants,” Technical Bulletin No. 8, Washington,Urban Land Institute,l947,p.2.




However, negotilatlons between the planning commission and the subdivider

cannot - be relied upon to provide'public—use areas of sultable size and

apprepriate leecatien. Where the commmnilty's experience . in planning has

advanced to the point where predetérminatlon of sites is posslble, re-
gquirements should'be campul sory, not voluntary.

The remaining 61 per cent of the régulations with site pro-
vislons required that spaces for parks, playgrounds, and schools be
reserved for or dedicated to public use. The variations among these
provisions included the purpose ef the open space~~-whether for school
sites;or recreation areas, or bothi and the method of preservation for
publie use-~whether by dedication or reservatlon for public purchase.
In ghout 57 per cent of these cases, the provisions applied to schools,
parks, and playgrounds, sometimes ineluding other public sites; In 42
per cent of the cases, they appllied to parks and playgrounds but not
to schools, including'automobile parking spaces in two of these cases;
and in one per cent (one case), they applied only to schools. For pre~
serving the integrity of sites, dedication only was required in 24 per
cent of the T5 provislons with compulsery compliance; dedication with
reservatien for a.specified time 1limit was used in 12 per cent of the
cases and reservation with ne specified time 1imit in 24 per ecent of
the cases; dedicatlen with cash eentribution requirements was used in
3 per cent of the cases; reservation for an indéfinite time period was
uged in 12 per eent of the cases and for a specific time period in 11
per cént; and, the requirement of ecash contribution was cembined with
reservation for an indefinite tlme period in one per cen£ of the cages

(one) and with reservation for a speeific time period in one per cent-

of the cases (one)., The remaining 12 per cent of the cases were not




-Btandards for Petermining Size and Locatien

specific as to the method of reservation to be employed but contained
such phrase as "may request the plat to show," or some such phrase as
"ghall be provided™ in connectlon with percentage requirements, or, in
one case, the phrase "suiﬁable open spaces may be required," based on

pepulation standards.

Provisions Dealing with Size and Loeatlon
The ultimate objective of school- and park-slte provisions is to
meke it pessible for the commnity to acquire sites that are properly
located and of adequate size. To accomplish this objective, standards
have been ineluded in subdivisien féguﬂations to gulde the administering

agency in determing size and locatien.

Before a schoel- or park-site can be acquired, two baslc gquestions

mist be answered: (1) "How much area 1s needed?" and (2) "Where should

the site be situated?”. Thé succeeding subsections will deal with
these questlions. The planning commission or other agency administering
the regulations must be guilded by the standards set forth in the state
enabling_statute.and in the local ordinance., The word "standards" as }
used here means any provislons which are inteﬁded to guide the commis- }
sion in making a uniform application of the regulatlons. Subdivisien
regulations may centaln the standards or may incorporate them by re-
ferring to an authoritative publieation, to a clty plan, or to another
ordinance in which they.are contained. |

Conformity with city plans.--The desglignating of school~ and park-sites

on city plans is a frequently used device. It 1s one that 1s advanta-

geous In many respects and in recent years has been growing in popularity.




@ity plan compliance phraseology 1s used in those provisions
which require sites and also in those which suggest consideration,
although perhaps it is more frequently used with the former. In 49
per cent of the T5 cases requiring compliance, the size and location
of the public areas to be provided were determined by reference to the
master plan or other -eity plans; and in 42 pé} cent of the 48 provi-
sions having veluntary cempliance, reference was made to eity plans.

Required city plan conformance many times forms an integral
part of such a prevision as the fellowing:

Where a scheel, neighberhoed park, ofﬂrecreation areg or public
accesse to water frontage, shown on an official map or on a plan
made and adopted by the planning cemmission, i1s loecated in whole
or in part in the applicant's subdivisicn, the planning commils=-
slon may require the dedication or reservation of such opemn :©
space. 4
The followlng werding is perhaps somewhat more representative:

Where a proposed park, playground, school or other public use
shown in a Master Plan is located in whole or in part in a sub-
division, the Planning Board may require the dedication or reser-

©. vatlon of such area within the subdivision in those cases in
which the Planning Board deems the requirements to be reason-
able. 5'

. Those provisions specifylng "due consideration" ask for harmony
with elty plans in language such as the following paraphrase: "Due
consideration shall be given to the provision of sites for schools,
parks, and playgrounds in accordance with planning commission plans."

Sometimes there is a provision which relates the subdivision

regulations as a whole ﬁo the master plan, using such phrases as

;LSu'bgivision_Sj;.andardsj,.:'NaShville', Tennessee 8tate Planning
Commigsion, Oct., 1959, ps 19. {Article III, D, 1).

5Gontrol of Land Bubdivision, Albany, N. Y., New York Bepart-
ment of Commerce, 1954, p. 29.




"conform to" or "in accordance with." The vague terminology of this
provision has been interpreted as a "...principle to be followed rather
than an explicit instruction.“6 Bince the provision appears not to be
an'explicit and definite requirement, 1t is regarded by the author as
insufficient to preserve the Iintegrity of the public sites .shown on the

plan.

Percentage of subdivisien area;f—Reqpirements that a percentage of a

subdivision be devoted to publiec use h&fe frequently been used in the

- past and are still extensively used, althgugh they have come, by and
large, into ill repute. They appear as both compul sory provislons and
voluntary provisions. A percentage'ﬁay be éuggested simply as a gulde
even in those previsions which are compulsory. The provislons normally
suggest or reguire that a certain percentage of the net or gross area
of a subdivisien be set‘aside for schools and open spaces, or that not
less than nor no more than the specified percentage be set aside.

Mr. Lautner, in 1941, stated: "Among the cases whiech 'required'
provisien of open spaces, 27 [56 per cenﬁ] made percentage requiremeﬁts.
as against 11 [23 per cent] which simply specified 'adequate.’ Of
those making percentage requirements, 11 [41 per cent] required dedlca-
tion.of 'not less' than a gpecified percentage, 12 [44 per cent] se-
cured the subdivider against unreasonable demands by stating the require-
ment &s 'not more' than a specified percentage, and 4 [15 per cent]

specified the pereentage desired.“7' For the purpose of comparing the

6"Publlc Cpen Spaces in Bubdivisions,” Planning Advisory Ser-

vice Information Report No. 46, €hicago, American Society of Planning
0fficials, Jan.éFeb., 1953, p« 5.

TLautner, op. cite, P. 183.
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findings of the Lautner survey with the author's current findings, the
following figures are given. Of the T5 cases which reggired school and
park sites, 43 per cent had percentage provisions and 23 per cent speci-

fied that the site be "adequate,”" "sultable," or some other similar

’qualification and centalned no percentage provisions. Nineteen per cent

of those having.percentage-provisions specified "not less than" (or
other similar phrase) a certain percentage, 37 per cent stated "not more
than" a specified percentage, 31 per cent required a certain percentage
or percentage range, and 13 per cent suggested percentages as guldes

to meeting site requirements but did not mske them mandatory. ©f the
48 voluntary compllance cases, 15 per cent contained percentage provi-
slons.

Although the language may not be exactly the same, required
percentage provisions read something like this: "Not less than 5 per
cent of the net area of the Subdivisiqn, exelusive of streets, shall
be provided for parks and playgrounds," or,-"10 per cent oflthe Eross
area of the subdivision shall be set aside for schools, parks, and
palygrounds."” The language used in each case depends, of course, upon
whether the upper limit, the lower limit, a range, or a specific figure
is given for the percentage and upon whether the percentage is based on
gross or net area.

No grbitrary pgrgeﬁ?ag% pg thefarea;wi;lgbé insistgd upog,‘bgt.
in general the'Commisgion® deems:not. less. than 5% of the gross
area of a subdivision to be adequate. ..

(Owensboro, Ky., Sec. 3, F)

@pinions are varied on the percentage of land which a subdivider

can economically afferd to dedicabte. COne source says five per cent is

8WherGVer the werd "commission" is used, it refers to the planning
commlission unless otherwise indicated.
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the maximum,g In the cpinion of one realtor, Mr. W. E. Harmon, ten per
ceﬁt-was a wise business practice.lo It is said that a study by Mr.
Robert Whitten shows "...that in a financially promising development

of 160 acres it is practicable to devote 1l.k per cent of the land area
to small parks and recreation spaces.”

Autheritative comments upon school- and park-site percentage
requirements have almost unanimeusly been adverse. This criticism is
one of long duration, as the foliowing_quotations.wili show. "In .
warning planners and recreation leaders, at the National Recreation
Congress in 1927, against indiscriminate reservation of open spaces,
the President of the National Association of Real Estate Boards,

Mr. C. C. Hieatt, said 'I.have heard the rule laid down that one acre
in every ten in s subdivision. ought to be set aside for public use.
That sounds alright in theory, but 1t goes without sayiﬁg that if you
are subdividing a small tract of ten acres, you cannot cut out one
acre and devote that to playgrounds withbgt having, perhaps, a very
Nlogieal arrangement_.'"l2 In a 1942 publicatibn, this comment was
made: "While recreational areas are desirable in all instances, it

would be difficult to set a minimum propertion which should_apply in

9'I’he Community Builders Handbook, Washington, Urban Land Insti-
tute, 1047, p. 91.

lOClarence A. Perry, "The Neighborhood Unit," a monograph from
Neighborhcod and Community Planning, Regilonal Survey of New York and

Its Environs, Vol. VII, New York, Committee on Regional Plan of New
York, 1929, p. 61,

llIbid., p. 61.

12Hubbard and Hubbard, op. cit., p. 156
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all cases.” Several years later, in 1947, this opinion appeared:
"Where a percentage is specified or an attempt is otherwise made %o
require a specifilc amount of land to be set aside in each subdivisicn,
the regulation has elther not been enforced or the results have usually
been unsatisfactory. Percentage regulations have resulted in a multi-
tude of little parcels of public land too small to effectively use and
too expensive to maintain."lh From a relatively recent publication
(1950) comes this view: "The policy in some cities of requiring that a
fixed percentage of land be dedicated for park and recreation use,

regardless of the size of the project cannot be recomm.ended."l5

The usé of land dedication requirements based on percentages

has been a very unsatisfactory way of obtalning sites. Where sites
are to be provided in conformity with city plan designation, the

use of such requirements by themselves would not necessarily help in
cbtaining these sites, since subdivision boundaries rarely follow
neighborhood'ﬁoundaries. However, when it i1s desired to have the sub-
divider contribute to site cost, percentage of land to be contributed
.counld be combined with cash contribution requirements and city plan
designations in a useful manner. For example, if a site designated
on a ciby plan fell within the subdivider's plat, his cash contribution
to site cost might be the required percentage of the total value of
the net acreage of his subdivision, with the option of using land of

equivalent value to meet the cash contribution requirements.

L

lsRobert E. Merriam, The Subdivision of Land, Chicago, American .
Society of Planning Officials, 1942, p. 30.

1k | /

Mott, op. cit., p. 2.

15Home Builders Manual for Land Development, Washington, National
Association of Homebuilders of the U.. 5., 1950, p. 207.

e e
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Population standards for open space.--Some authorities have proposed the
possibility of relating site requirements to population standards, possi-
bly those recommended by the National Recreation Associlation or by school
guthorities¢ Some clties have already begun to use populatlon standards.
Radnor Township, Pennsylvania, expects the subdivider in general to dedi-
cate two acres of recreation area for every 1000 of future population
within the Subdivision¢l6 The regulations of Raleigh, North Carolina,
request that one acre per hundred families be-preserved fpr park and re-
creatlonal areas. Stockton, California has a provision simllar to Ralelgh.

Standards might be used in the absence of master-plan designation

-or as an additlonal administrative standard. The New Jersey Pivision of

“Planning and Development makes the following comment: "There has been

considerable discusslion about including ... some mention of the possi-
bility of dedication of park.lands in subdivisions in those munici-
palities that have szome established standards for recreation areas.

If this 1s desired locally,.it should be included. This, of course,
does not refer to, nor should it Iinterfere with, the reservation of
such areas as shown on the master plan."l7 One provision, which ties
in population standards with required dedication or reservation of the
public sites shown on the master plan, contains the following clause:

+ « .the Commission may require the dedication or reservation
of those spaces @hown on the master pla@]when the Commission

16

"Public Open Spaces in Subdivision," op. elt., p. 8.

lTA Gulde for the Preparation of Munleipal Land Subdivision
Control Ordinanees, Trerton, N, J., Pivision of Planning and Bevelop-

ment, New Jersey Department.of Conservation and Economic Bevelopment,
Aug., 1956, p. 10.
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determines that the future population of the elty requires the
establishment of such recreation and educational facilities. 18

Another prevision requires compliance with "standards" (presumably
referring to population);as an alternative to master plan designation.
If pertiens of the master plan contaln proposals for drainage

rights-ef-way, schools, parks, or playgrounds within the propesed
subdivisien or in its vieinity, or if standards for the alloca- .
tion of portiems of subdivisions for dralnage rights-of-way, school
sites, park and playground purposes have been adopted, before
approving subdlvisions, the Planning Board may further reguire that
such dralnage rights-cf-way, scheel sltes, parks or playgrounds be
shown 1n lecations and of slzes sultable to their intended uses.
(Garfield, N. J., Art. VIII, 1)

The survey dlsclosed previsiens relating to standards in 5 per
cent of the 123 subdivision regulationes which contained school and
park site provisions. All but. one of them were in provisions which
required compliance.

Standards could be beneficial in at least two ways. (1) Popu~-
lation predletions for the schoel- or park-service area should be made
on the basls of the minimum lot sizes or maximum densities permissible
under the subdivision regulations. Populstlon standards sheuld then
be applied to the predletions to determine the size of the site to be
deslgnated on the master plan. .(2) Where the subdivider is asked to
eontribute te the cost. of provlding public sites, standards could be
usefully employed in the determination of hig "falr share."

LA |

Suitability of glze and locatlon.--Such words as "reasonsable, ade~

quate," "suitable," and "proper" have been used to characterize sites

which will be scceptable. The werding has been applied in preovisilons

of both required compliance and "due conslderation” types. In the

l%Frank B. Horack, Jr. and Val Nolan, Jr., Land Use Qentrols,
St. Paul, West Publishing Co., 1955, p. 206.
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Lautner survey,l9 60 per cent of the 103 cases mentioning open spaces
used the word "suitable" to describve the desifed_character of the site.
In the present survey, 29 per cent of the 123 cases having school or
park site provislons used the same.word or one similér in meaning.

The followlng provisions are given as examples:

Areas get aside for parks and playgrounds te be dediecated or to |
be reserved for the common use of all property owners by :covenant:
in the deed, whether or not required by the Commisslon, shall be
of reasonable size and character for neighborhood playgrounds or
ether recreational usess

(Norwalk, Comnn., Sec. IV, 12)

Where proper, open spaces suitably located and of reasonable

slze for public schools, play fields, parks, or other recreational

.purpeses, for locel or nelghborhoed use, shall be dedlcated:.sor

reserveds s :
(Augusta, Ga., Art. IV, Secs L)

_Areas for parks and playgrouﬁds shall be of reasonable size for
neighborheed playgrounds or other reereatlon uses:
(Reme, N. Y., Sec. 4(19))

Adequate, convenlent and sultable areas for parks or playgrounds,
or other recreaticnal uses, may be requlired in the discretion of
the commissien.

(Troy, N. Y., Sec. III, D, 1)

Due consideration shall be given to the laying out of adequate
loeal parks and playgounds.
(Cranston, R I., Sec. %(8))

-Propeged subdivisions shall provide appropriate open gpaces,
sultably located and of reasonable size for parks, playgrounds,
" play lots, play flelds or other recreational areas as may be neces-

BarY .

{Ban Antonio, Tex,, 8ec. 53--3, F)

Before approval of a plan the Board may alse in preper cases Ie-

gquire the plan to show a park or parks sultably located for play-

ground or recreation purposes or for providing light and air. The park or
parks shall not be unreasonable in area In relation to the land

being subdlvided and to the prospective uses of such land .20

l9Lautner, Ope¢ cit., pe 183

2O"Suggested. Rules and Regulations Governing the Subdivision of
Land," Planning Memo, Beston, Bivision of Planning, Massachusetts Deparf
ment of Cemmerce, Dec., 1953, p« T. {(Section IV, C)
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On the basls of his survey experience, Laubner has given certaln scheoeol-
and. park-sitée provisions which "would he reaseonsble to enforece and bene-
ficlal in. thelr results.” They include:
Where preper, open spaces. suitably located and of reasonable slze
for playgreunds, playfields, parks or other recreatloén purposes;
for local. or neighborhoed use, shall be dediecated to the eity or
regerved for publiec use under private ownershlp or easement, or
reserved for acquisition by the elty within a period of .. .(one to
five) years, by purchase or other means,

Little value can be seen 1n the use of such vague terms as "sult-
able” and "apprepriate;" they fail to describe adequately the character
of the sltes deslred. ‘Provision conecernlng size and location should be
specific eneugh to enable the subdivider 4o know the minimm requirements
before he enters into negetlations wlth the planning commigsion and inte
negetiations te buy land and specifile enéugh t0 glve definlte guldance
to the planning commission in its administrative capacity of plat.rea
view. It ieg true that vague provisions allow flexibility in meeting new
situations; but they of necessity mean rule by men rather than rule by
law, since the absence of standards to‘guide the men who administer them
makes arbitrariness and discrimination poseible.

Congideration of land use and density.—-About 11 per cent of the regula~

tions having site provisions stipulated that the land use_and denslity
characteristics of the proposed subdivision should be censidered in .con-
ngctien with dedication or reservation requirements. These proviéions
are essentially of two types. Some of them are concerned with thé type
of land use (residential, industrial, or commercilal) and the population
density if the usé i1s residentlal; others relate to the size of the resi-
dential development (large-scale nesighborhoed unit) end to.land use sit-

uations not otherwise covered in the site provisionss

alLautner,.gg; celt., p. 185.
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A suggested provision by Lautner,rof the first type, 1s similar

to some actually found:

In debermining suech areas,[parks, playgrounds, playfields, or other

recreational areas] for dedicatlon or reservation, the commission

shall teke into censlderatien the prospective character of the devel-

opment, whether dense residence, open resldence, business, or indus-
trial.22

Conslderation of the "character” of a subdlvision calls attention to the
pertinence of population density but does not give any standards suffile-
ient te gulde the administraﬁi@n of the planning agency. In place of
these vague provislons, density standards,. desling with the number cff
persons or famllies per unit of area, or population standsrds, dealing
with the tpteal number of persons 1n an area, should be used in determining
the size of sites shown on community plans. Iﬁ spite of 1ts wesakness,

a word of commendstien is in order for this provisien. It is the only
sort of provielon whilch recognlzes that subdivislions of differing pepu~
lation densities will have different site area requirements and that -

publie open spaces may be desirable in industrisl and commercial aréas,

‘a8 well as resldential aress.

The Macon, Georgis, regulations include s provision of the se-
cond type, concerned with lerge nelghborhood developments.

Where deemed essentlal by the Commission, upon conslderation of the
partiewlar type of development proposed in the subdivision, and
especially in large~seale nelghborhood unit development, the
Commigsion may recommend the dedication or reservatlon eof such
other areas or sites [than those proposed by the subdivider] of

-a character, extent and location suitable to the needs created

by such develepment for schools, parks and other nelghborhood

PUrposes. . |
- (Macon, Ga., Sec. I, F, 2)

There are other provislens which are essentially the same as Macon's

' 2%.aut:cber, ‘ops clt., p. 185,
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except. that the commission may reguire rather than recommend. Most of
the Macon previslon 1s essentlally a provision of the recommended regu-
lations of the U. B. Housing and Home Finance Agency. There are, however,
two differences of importanéeo The provision in the latter is applicable
to "large-scale nelghborhood unit developments not anticipated in the
Master Plan" and states that the Planning Board "may require" the areas
or siteé. "The Agency's version is much the better of the two because

it contemplates the use of a master plan and because it is mandatery.
Adequate plamning should, however, ﬁake the use of special provisions

for neighborhood-unit developments unnecessary.

The combining of open spaces.--A type of provision which was found in

12 per cent of the ordinances with slte provisions has as its intent
the combining of open space areas set aside 1n small subdivisions.
Some of these apply to "small" subdivisions, while others apply to all
subdivisions under a specified size, usually 40 acres,

The provision calling for combining open spaces in subdlvisions
under 40 acres with similar spaces in adjacent areas is of generally
uniform langusge I1n the cases studied. From the High Point, North
Carolina, regulations comes an example:

Where the tract contains less than forty (hO) acres, such reser-
vation for open spaces shall be combined, whersver possible; with
similar reservatlons in adjeining tractss.

(High Point, N. €., Sec 18)

This Augusta, Georgis, provision is representative of the pro-
vigions applying to "small" subdivisions:

Where a subdivided area is too small to provide. an open space

of suitable size the Planning Commission may require the pro-
vislon of such open space as may be combined with open space pro-
vided or to be provided by adjoining areas, in order to provide

in the aggregate an open space of reasconable gize.
(Augusta, Ga., Art. IV, See. L, 3)




19

If arbltrary percentage reqnirements are %o he used and not re-
lated to master planning, it would seem that 1t is virtusally a necessity
that & provislen of the type under discussion be used in conjunetion
therewith in erder that the eity;might not be burdened with a large
nmumber of almest worthless, very smsll and scattered open spaces. If,
oﬁ the other hand, there ls master plan designation of all school and
park sites,‘it.isfdifficult to see the need for this type ef provisien.

However, some sltustlons might oceur in whieh 1% would be useful.

Walver or Reductlon of Reguirements

In 9 per cent of the silte jrovisions reviewed, provision was
mede for the reductilon or the removal of school= and park-site requlre-
mentss Thils figure reflects only those provisione which applled specil-
fleally to scheol- snd park-slte requlirements. In meny other cases,
reduction and welver applied to the subdlvision regulations generaliy«

The bases for walver or reduction are either: (1) "undue hard-
ship" or (2) the provisien of sufficient cpen space elsewhere so that
EEEEEE open space 1ln the subdlvisien 1s not needed. Some provisions
use both of these bases, while others use only one.

The Hamilton, Ohile, erdinance has the following provisien, whilech
uses both bases:

Ne plat of ag much ap ten acres, in whilch as many as forty per cent
by number er by area of the lots are or are intended te be seld or
used for resldence purposes, shell be approved
E g[ﬁhiess the plat shall provids the requisite publle open spaces; oﬁﬂ

Unlesgs in order to relleve exceptlonal hardship which would re-
sult frem the strict application of the requirement of paragraph (a)
of this sectien, the plathting commissloner and the council ghall re-
duce er waive such reguirement; or
(c) Unless, by remson of the provision of exceptienally large lots,
or of other adequate recreational and open air spaces In such sub-
division, the platting eommlssloner and the councll deem the require-
ments of paragraph (a) of this gectlon te be unnecessary or unreason-
able, and walve it accordingly.

(Hamilton, Ohlo, Sec. 20-2612)




20

Mr. Lautner has expressed the two bases for waiver or reduction very

concisely in the follewing:

The commlsslen shall reduce or remove the requlrements for open
space and sltes in special situations were such reguirements would
cause exceptionsl hardship or where there is sufflcient supply of
open space elsewhere to serve the populatlion in the area to be
regulated.23‘

The Bay City, Michigan, ordinance provides an exsmple of the
hardehip basls used alene. Thus,

If the dedicatlon of property for public purposes would result in
undue hardship to the property owner, then the commission may re-
duce or remove sald requirements or cause a public hearing te be
held by an arbtitrery body to determine the amount of property to be
dedicated, 1f any.

(Bay Gity, Mich,, Art. 4, Sec. 405)

It may bhe difficult to &liminate hardship provisions applicable
to schoel and park sitess There will pessibly be situations which have
not been foreseen and which, 1f they were foreseen and provided for in
the subdivisien control'ordinance, might unduly complicate it« DNone
of the provisions scrutinized, however, contalned any guidance at all.as
to what constltutes unduse, .exceptlonal, or unnecessary hardship. -If
hardship previsiens sheuld prove necessary, it ﬁould be advantageous
to include a deseription of the conditions under whlch hardship could

be claimed. This has been done in zoning ordinances with regard to the

issuance of varlances and has preduced beneficlal resultse.:
The ether basis for waiver or reduction, that. of "sufficilent

' seems weak. There appears to be ne valid reason

cpen space -elsevhere,’
why large lots, should be allowed to reduce all types of open spaces

Neighborhood parks =- passive recreation areas -~ gquite concelvably would

not be needed in an area having large lots or nearby community parks.

autner, ops eit, o 5. |




21

If not, they should not be shown en commnlty plans nor should the€y be
required. There seems to be no logical excuse for allowing spacé "else-
where" to reduce the requirements for actlve recreation areag =- playfields
and playgrounds == which need to be located within easy reach of those'

they serve.

Criticel Summasry of Blze and Locatiom Provistons
'Theuusﬁ'efhsoheolﬁﬂapdrpafkﬁsite'd@aigﬁdtioms in"eisy plans is

regarded as a good device for determining gilze and loéation of sites.

It puts the subdivider en notice as toe what the clty expects of him and

is adgqpate te guide the commisgien in its sdministratlens

Bedication requirements based upon percentages of land have in
the past preduced a host of small paréels unsultable for their intended
use and fer thls reasen have been much criticized.

The few citles which have relatéd populaticn load to site area
have made a significant contrlbutien to the formilatien of effective
provisions. The gize eof school and park sites shown on the magter plan
should be computed by using populatien standards applied to the predicted
populatlien of an aresa.

‘When it is desired to require the subdivider to contribute o
the cost of school-and park-sites, elther percentage provisions or lots
or dwelling unite é@uld be used as a basis fof computing the contri-

butions A subdivider might be required to meke a cash contributien

equal to a certaln percentage of the value of hig net or gross acreage,

or e parcel of eguivelent value might be acceptable if 1t were a part of
& school-or park-slte shown on a cemmunlty plan. - Another alternative

is to base the coniribution on the nmumber of lots or dwelllng units.
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Those provisions which use the words "sultable," "proper," etc.,
to gulde the commission in deciding where and how large the sites will
be are totally dnsufficlent to provide the administrative guldance which
the_subdivider has a right to expect. Those provisiens which speclfy
"conslderation” of land use and density are subject te the same objec-
tions as the preceding "sultability” words.

If it is net poséible to . eliminsate provisions for the walver or
reduction of schoel and park-site regulrements in‘eases of undue hardship,
it would be advantageous to describs the conditicns under which the
administrater ecould grant rellef, Provislens which allew a reductlen . of
recreatlon areas because of large lets and nearby public open spaces may
be justified in the case of nelghberhoed parks but should not apply to

playfilelds and playgrounds.

Methods of Obtaining Bchool and Park Sites

In order to preserve the integrity of schosl and park sités at
the time of subdivision plat review and thus keep them available to
the city in the aﬁpropriate slze and locatlon and at.reasmnablg cest,
several types of site provislons have been gmpleyed. It 1s apparent
that title or easement must elther pass Immedlately to the government
at the time of subdivisien or the site must be reserved for subseguent
publie acguisition.

The source of funds to be used in acquiring sites is, naturally,
fo prime importance, regardless of when the sites are to be purchaged
or dbtaiﬁed@ ‘The city may bear the entire cost or may require the sub-

divider to bear pasrt or all of 1t.

B!
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Reéervation for Public Acguisition

. Reservation of school and park sites for subsaguent acguisition by
the city or by a public agency 1s desirsable when the funds for purchase
are not available at the time the subdivisien plat 1s accepted. ‘Fhe need
for reservatien 1s most urgent, of ceurse, In those citles whileh requlre
ne contributiens from subdividers., Even in these citles which require
contributicons, however, the éubdividers would likely not be required
to furnish all public sites for which a need exists, and there would be
a need to regerve for a time those areas not coming to the ¢ity coste
free. Reservation reguirements are present in 41 per cent of the regu-
latjons reviewed which contalned scheoel- and park-site previsions.

As might be eXpected, reservatlon provislons are sometimes used
along with dedication-provisions; The following ceocmbines reservatilon
and dedicationt

‘Where, ag indicated by the Master Plan, a subdivision centains,

wholly eor in part, a proposed publiec open space or a proposed

site for public building, such area shall be dedicated to a pub~-

lie agency, or reserved for acguisition thereby within a perlod

of five years by purchase eor other means,

(Portsmouth, Ohie, Sec. VI, I)

The Aiken, Bouth Garolina, provislons are exceptionally ccmplete.
They combine population standards and master<plan designation with
dedicatlien and reservation.

A. -Where proper, open spaces sultably lecated and ef reasbdnable
size, as recommended by the Natlonal Recrestion Assoclation for
public scheoels, play flelds, parks or other reereatlonal purposes,
Tor local or nelghborheed use, ghall be dedicated to the appropri-
ate mmiclipal er governing body or reserved for publie use under
private ownership or easement, or reserved for acquisitien by the
municipal or governing body within a peried of five (5) years by
purchase -or other means. If purchased, developer agrees that such
purchase shall be at raw land price.

B» Open spaces and sites for publile purpose designated in the
Master Plan shall be dedicated to the Munlcipal or governing bedy
or reserved. for asguisitien by the municipal or governing body.

within a peried of five years. ‘
(Alken, 8. Ca, Art IV, sec.k.llj
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Salt Lake City, Utah, implements the master plan through the use of the
following cencise wordingt

Dedication of all other [than natursl or scenic features] public
open space within the subdivision will be required in accordance
wilth the master plan of Salt Lake Clty. Where this plan calls for
a larger amount of public open space than the subdivider can be
reasonably expected to dedicate, the land needed beyond the sub~
divider's fair contribution 1s to be reserved for acguisition by
the Clty, previded such acguisition is made within 5 years fram
date of approval. :

(Balt Lake Gity, Utah, Sec. 6813,(D))

One innevatien which is found 1a a few of the more recemt sub-
division regulations 1s & descriptien.ef the purpsge of the provisilons,
which relates reguirements to peolice power objectives. Mary Melean,
speaking at the lecal gevernment cenference on subdivision centrel
held at the University of Plttsburg in 1957, pointed out that this in-
nevation 1is illustrated in the Ralelgh, North Carelina ordinance. The
sections to which she referred are.as follows:

[The regulatieng are adopted]’;*.in order to provide for sultable
resldential neighborheeds with adequate streets and utilitles and
appropriate building. sites, [and] to save unnecessary expenditures
of publile funds by reserving space for public lands and buildings.'

The reservation clause: sayss

"To insure orderly development of the cemmunity in accerdance with
the genersl principles set ferth en the land development plan the

subdivider will be required to reserve open spaces for parks, schools,

fire statlons and playgrounds for a period not teo exceed .six months
from the date of submission of the preliminary plat.ss'24

One of the criticisms of present reservatlon elauses has been that

land may be reﬁoved for a periecd of time frem any reagonable economic use
with ne compensation to the owner. 1If reservation 1s to be required,
during which the subdivider can make no improvements upon the land re-

served, 1t would seem deslrable to grant him some {ype of compensation

)

Institute of Local Govermment, Universlty of Plttsburg, 1957, p. 39

E.Mary MbLean; "Filling Neighbéfhood Needs, Recreation and School Sites,"
Proceedings, Loeal Government Qeonference on Subdivisien @entrel, Plttsburg,
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for his forbearance. If the city dld not acqulre the land; the owner
might very well he put to some added trouble énd expense 1n preparing
it feor use+ One spurce presents‘this pleture of the landowner's wees:
MessIf he is compelled to reserve a poertion of the-sﬁbdivision for a
park and the munleipality ultlmately decides not te acquirs the land,
it mey be difficult to divide thilis portion of the tract into lots of
satisfactory sghape and size.  An additional street may be needed re-
quiring added engineering and legal fees. Or, the subdivider might
‘be required to submit a new plat for the park area, thereby necessita-
ting a duplicatlen of the procedure in fiiing and recelving approval

on preliminary and final pla.ts‘,"'25

Of gourse, 1f the planning com~
mission allewed him enough discretien 1n the delineation of the scheel
or park site,.thé subdivider might be able to cbviate seme of these
objectiens by so qesigning the street system that the reserved site
could gubseguently be divided into lets without difficulty, Another
reason for campensating the subdivider is that the designation of
reserved areas on a plat will likely result in the subdivider's
lesing most propert& rights te the purchasers of the lots, l.e., there
is the pessibllity that surrcunding property-ownérs may acguire a
"vested interest" in the reserved areas.

- The Btate of Maryland has developed an interesting approach
which applies to all reserved public sites. '"Under the Maryland
statute, areas may be designated on the master plan zal.s."rt_afaierV'_eé{:I

for publiec purpeses. For three years after the plan has been sdopted,

25John'w¢ Reps, "Contrel of Land Subdivision ﬁy Municipal Planning
Boards," @ornell Law Quarterly, Veol. 40, No. 2, Winter, 1955, p. 273«
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the owner 1z not allowed to place any Improvements in the reserved area
-and, as. a consideration for this abstention, 1s exempt from real estate
26

taxes during the period of reservation,”

Indefinite time period.~-Twenty-six per cent of the subdivision regula-

tions with site provislons mention reservation without specifying a time

1imit. Centained In this percentage are several provisions of a voluns-

. tary naturé, where the time limit presumably weould be decided by nego-

tlations between the subdivider and the city.
Bimilar in meanlng to the reservation provislens o:f:“ a voluntary
nature is the follewingt
In subdlviding property, d.ue‘ consid.ération shall be given by the
subdivider and the Planning Beoard te the reservatien or dedicatien
of suitable sites for scheols, parks, and other public uses.
(8t. Petersburg, Fla., Sec. 6--15)

A number of regulations which reguired. reservations contained.

a provision which might be paraphrased this wayt :"If a park, open space
or schoel. site, as indicated on an official map or plan adopted by the
planning commission lies wholly or partly within the proposed subdivision,
the planning commissien will (er may) require reservation (or, reserva- .
tien or dedication)of land for such use.”

Resewa.tién provisions which do not state a time period are of
uncertain duratien but are ebviou’sly not. permanent. -When the owner of-
the reserved land suffers unreasoﬁabl'e damage in the use of his property,
then he is entiltled to seme sort of relief that would make pessible a

reasonahle yield. At this point, the owner 1s actually being dlserim-

insted against and hence "damaged” because he ig being compelled to

26Shirley Adelsoﬁ'Siegel,_ The Law of en fpace; New York, Re-
glonal Plen Assoclation, Inc., Jan., 1960, p. 15
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contribute more to the'public welfare than other landowners in similar
¢lrcumstances.

B8ince reservation provisions of.unspecified duration presently
eontain no standards for determining what constitutes unreasonable eco-
nomlc injury, the administrater of subdivision regulations has no basis
for deciliding when reservation must be terminated in order to aveid
damaging the property owner. Presumably the determination of injury -
would be left to the courts. The absence of administrative standards
ls a weskness in the current provisions, for wholegale use of court.
action would, of course, be cumbersome and costly. The possibility ef
using administrative standards defining econemic damage 1s more fully
explored in the section on "Acceptability of Reservaetlon Requirements"
in Ghapter IIX.

Reservation without a definlte time 1llmit is preferable to that
having a specific time limit. This is true because the period of reser—
vation sheuld be contingent upen the subdivider's neot being "damaged,"
rather than being based upon a specific time peried, which would of

necessity be arbitrary.

§Eecific time pericds.~~In 15 per cent of the slte provisons examined,
reservation stipulations with speeific time periods were used. All but
one of these were in regulatiens which required compliances

Theres was much'fariety in reservation provisions using a specific
time peried, but the following is slmilar In meaning to séveral and is
as "typicél“ as any of themi

The Flanning Board shall be permitted to reserve the location and

extent of schoel sltes, public parks and playgrounds shown on the

master plan or any part thereof for a period of one year after the
approval of the final plat or within such further time as agreed to
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by the applying party. Unless during such one~year period or
extension thereof, the municipality shall have entered into a
centract te purchase or instituted condemnation proceedings ac~-
cording to law, fer sald schoel site, park or playground, the
subdivider shall not be bound by the proposals for such areas
shown en the master plan.

(elifton, N. Je; Secs 8, 1)

As pointed out in the previeus section, reservations for &
specific perled &f time are open to serieus objection because thelr

duration is arbltrary and net related te what ls reasonable. One

subdivider with a site reserved for a short period of time may he

required te bear-eeenomic damage whieh 1s unreasonable. Another sub=
divider may be sble te reserve a school or park site for a relstively
long time without being damaged.

Where speciflc time perieds are used, 1t would be desirable o
grant the subdivider tax relief. This might result in his not being

damaged gs much as he gtherwlse weuld be.

Contribution by Bubdivider
The subdivider may be reguired to help bear the cost of school
and perk sitess, Hils contributien may take elther of twe feorms eor a

cembinatien of the two, land dedication and/or a cash contribution.

Dedlcation.-~0f the 123 school- and park~site provisieons surveyed,

kT per cent centained dedication provisions. S8ixty-three per cent of
the provisiens of a compﬁlsory nature contained dedication requirements.
Beme of these left it‘tﬁ the discretion of the commission as te whether
dedlcatlen or reservation would be employed and to what extent. Twenty-
three per cent of the veluntary cempliance provigiens menticned dedica-
tilen. |

-Dedicétion might be described as the transfer from private to

public ownership of a fee gsimple title or an easement I1n land te be used
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for a publie purpose. Statutes may set up the procedures for accemplishing
dedication, in which casé the term "statutory dedicatien" is used, or
Judicial ruies of evi&ence may be used %o Imply an offer of dedication

and an accéptanece, in which case "cemmon law dedication" is invelved.

The discussion here will be confined 1o statutory dedieation.

Btatutes sometimes stipulate that a clty automatieally accepts
dedieatlons which have been proposed ln compliance with regquirements
in subdlvision regulaticne; sometimes not. Unless such a prevision is
made for acceptance, the cliy must accept by & positive act; and plat
approval by the planning commission thus does not mean city spproval of
dedlcatlons. If approval by the clty is called for, 1t seems only fair
to the subdivider to call this to his attention in the regulations, as
in the fellowing example:

‘When area fer park, playground or natural features shall have heen
reguired on the Final Bubdlvisicn Plan, the approval of said Final
Bubdivision Plan shall not constltute an acceptance by the Town of
such area.
- (Milford, Conn., Ghap. IILI, Sec. 5,B)
Procedures have at times called for warranty deeds to be presented to
the clty, although at present thils is awisually not the case.

Although the werd "dedicatioen" is not often used in regulations
with percentage provisiens, the compulsery character of such previsions
strengly suggests_that,dedicatiﬁn is the method teo be employed. The
cambinatien of dedicatien requirements and percentage provisions was
& rather commen ones

The_suﬂdividers or owners. shall make outrlight dedleatleon of an area
of four péercent of the total area of sald subdivisien which dedicatlon

shall be to the €ity of Pensacola for park uses and for playgrounds.
{Pensaccla, Fla., Sec. 6--2)




In Pennsylvanla, where court declslons have been adverse to com=
pulsory dedleatleon, one plamming department has besen considering the idea
of encoursging veluntary dedication by relaxing the minimim lot sizes, and
hence 1lncreasing the permitited density, in those subdivislons designed
with adequate recreatlen ar-ea.;-27

‘One. Innovation that may prove useful in meking dedicatlon more
paletable 1s found in & provislen of the Salt Lake City regulatlons:

The action of the Planning Qommisgion in exerclsing this power to
compel dedieation of public open spece shall take plaee only after
& publilc hearing has been held on the matter. Any person aggrieved
by the decislon of the Planning Gommisgion may have the decision
reviewed by a court of competent Jjurisdictions

(Balt Leke City, Utah, Sec. 6813,F)

In one set of provisiens which was surveyed and in‘sevéral others
noted in autherltative works, dedicatien was used in c@njuncﬁion'with
cash centributien te a speclal fund as alternatlve methods ef meeﬁing
the subdivider's shars of site cost.

The practice of requiring dedication has sometimes been eritici-
zed <= a eritleism that has seemingly been the result of assoclating
compulsory dedication with percentage requirements, which have. produced
a host of unusable small parcels., If it 1ls desired to have the subdivider

contribute to site cost, the requirements upon him should be put on a cash

basles, although it might also be desirable to accept dedlicatlons at times.

Bilte fund centributien.-~A number of citiles have Included within their

school~ and park-site requirements the provision that a subdilvider must
make a contribution to the cost of sites. He may be permitted to do

so only by eash eontribution'te a sﬁecial fund set aside for the purchase

27J'ohn J« Matthews, "Proposed Revisions in Allegheny County's Subdivi-
sion Regulations—Some Significant Peatures," Proceedings, Local Government
Conference on Subdivision (ontrol, Pittsburg, Institute of Local Government,
Unilversity of Plttsburg, 1957, p- 67-




of sites, or he may be permitted the optionlof cash contribution or
dedication of suitable land. One source gives this explanation of the
"fee" method: "The developer is required to pay a pro rata fee, Money
collected goes Inte a speclal park and recreational facilities fund, |
or a school site fund, as the case may be:. It 1s to be used only for
the designated purpose and no other."28
The need for cash contrlbutions to supplement or to replace
dedication has been a compelling one. BSilnce city plan designation
cannot anticlpate the pattern of subdivision activity, one subdivider
might find that a large portion of one of these sites was within his

subdivision, while an adjacent subdivision, perhaps a larger one, might

-eontain none of the proposed public land. To require the first subdlvider

to dedicate a large parcel, while requiring little or nothing of the
second, would be manifestly unfair. Thus, master plan designation,

coupled with contribution requirements upon the subdivider, makes a

cash fee system highly desirsble.

The basis upon which the fee requirements are computed varies
from city to eity« The table on the next page liéts some of these
clties and shows the basis for the fee charged by each.

An-exam?le of cash payment as an alternative to dedieation is
found in the Monterey Park, California, regulations. The cash contri-
bution alternative consists of $25 for each lot in fhe subdivisicn and
the ordlnance states that

', ..Funds derived from said fees and deposited in ... [the Park and
Recreation Facilitles Fund] sball thereafter be used and expended

solely for the purpose. of acquiring and improving park and recrea-
tion land and facilities.29

28McLean,_22. citsy, Do H1.

29"Pu‘blic,Open Spaces in Subdivisions,"_gg, clt., pe 10.




TABLE 1

Cesh Qontrimition Rediiirements of Various (ltles

Clty Bite For Unit of Charge Amount /Unit
@laremont, Calif Park Lot $35
Colorado Springs, - Park ' Land Value of Net 5%

Gelorado . Area
La Verne, Calif. Park Acre $50
*
Mequon,Wisconsin ‘School Residential Lot ' $200:L
and Park
Merced, Calif, - Park Acre $100
(Gross)
Meodesto, Galif. -Park Acre $100
(Net)?
Monterey Parxk, Park Lot $25
Calif.
Multnomsh County, Park Lot $37.50
Ore.
Park Ridge, Ill. School Lot $300
Santa Glara, Calif, Park Residential Unit $20
Whittier,. calif.S Park Acre $50

*

L $120.00 to the school district and $80.00 to the park and recreation area
acquisition fund.

o% N
exclusive of streets, alleys, or other rights of way.

3%

a mutual agreement between cilty, planning commission; and subdividers.
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Regulatlons of the city of Medesto, Califeornia, employ the cash fee
methed, with provisions adopted in 1952, as follows:

'Parks and Playgrounds:

At the time of appreoval of the final map of any: subdivision of more
than four parcels there shall be paid to the ¢ity of Medesto, as a
fee for such approval, the sum.of $l00 per acre of subdlvided land
exclusive of public streets, alleys, or other rights of way shown on
such subdlvisieon map. .Sald fee shall be placed in a speclal fund to
be knewn and deslgnated as the 'Park and Recreatlon Facllitles Fund.'
Fundg derilved from sald fees and pald into sald fund shall thereafter
be used and expended execlusively for the acgqulsition and development
.of park and recreatlonal facilities for the Clty of Modesto. This
fee, or a falr portion thereef, shall be walved by the City Council
in 8]l cases where the subdlvider hes at the time of, or prior to,
the flling of the final mep dedicated to the City, end the ity Caun-
11 has accepted such dedlcatlen, sufficlent land to provide adequate
recreational facilities for the persons for which the proposed sube-
divieien is degigned and provided that the location and size of such
area conforms with the master plan for’ parks and recreation of the
City or preliminery plans made in anticipation-thereof.‘Bo

The @Golorade Springs regulations allow the cash fee as an alternative to

dedlecation but differ from the provislons of other eities in that the fee

is based upen a percentage of land value. They speclfy the mechanles of
administering the fee requirements, as quoted below:

ALLOCATION OF LAND FOR PUBLIC SPACES: The owner of the land in each
subdivisien shall allecate and convey five per cent of the area of
the land in hils subdivision, exclusive of streets and alleys, for
park, playgrounds, school, recreational or similar public purposes,
at such location as designated by the City, or at the eption of the
City, sald owner, shall in lleu of suech eonveyance of land in kind,
pray te the Clty in cash an amount equal to flve per cent of the value
; of the land. If the City and the owner fall to agree on the value of
j gald land, such value shall be fixed and established by the Real Estate
Appraisal Committee of the Colorado Springs Board of Realtors. The
proceeds of sald payments shall be deposited in a separate City account
and shall be used only for the mcquisition of land for parks, play-
grounds, schools, recreational or similar public purposes.

' {Colorado Springs, Golo.; Art.II,

Bec. 2E(1))

3O“Public Open Spaces in Subdivisions,"” Bupplement, op. cit., p. 2.




The Clintonville, Wiscansin, subdivision-control ordinance has
proviglons requiring the subdivider to dedicate all schoel, park, and
other public sites shown on the mastér plan‘or official map. The sub-
divider is then reimbursed for that portion ef the slte not necessitated
by the lead he ié-creatingzon the school and park facilitles. ©Such re-
Imbursement is made from a reserve fund whiech includes appropriations
made by the clty and cash contributions by other subdilviders not having
deslgnatéd sites within thelr plats. Since the bagls fer land or cash
contributions was not specified, it 1s evidently determined administra-
tively,sl

The Mequen, Wisconsin, regulations requlre fees from subdlviders
end specifyy the basgls for the fee, which 1s apportioned to the scheool
district and the recreation area acqulisitlon fund. At the option eof the
planning commission, the subdivider may dedicate land instead of the re-
qulired payment. These proviglons alse contaln a reservation requirement
for the portions of needed sites which the subdivider is not reguired to
contributes Because of the unique procedures in the Mequon fee method,
its provislons are quoted below:

In order that adequate open spaces and sites for public use may
be properly located and preserved as the communlity develops; and in
.order that the cost of previding the public school; park, and re-
creatlon sites and facilitles necessary to serve the additional

families brought into the community by a subdivision development
may be mest eguitably apportioned on the basis of the additional

need created by the individual subdivision development, the following

provisions are establisghed.
A. Reservation of Potential Sites.

1. In the design of the plat, comslderatien shall be glven to the
adequate provision of land and correlation with such public sites ar
open areas.,

2. Where 1t is determined by the plan commission that a portion
of the plat is required fer such public sites er open spaces,. the

31Informatien Bulletin, File No. 419, Madison, Wis., League of
Wisconsin Munieipalitieg, Jan. 2, 1959, p. 2.
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subdivider may be required to reserve such ared for a period not to
exceed three years, after which the city shall: either acquire the
property or release the reservation.

B. Dedication of Sites.

1. Within the corporate limits of the city, where feasible and
compatible with the comprehensive plan for the development of the
comminity, the subdivider shall provide and dedlcate to the public
adequate land to provide for the school, park, and recreation needs
of the subdivision.

2. The amount of land to be provided shall be determined on the
basis of an amount equal in value to $200.00 per residential lot
created by the subdivigion....

C. Proportionate Payment In'Lleu of Pedication.

1. Where such dedication is not feasible or compatible with the
comprehensive plan, the subdivider shall in lleu thereof pay a fee
of $120.00 per residential lot created by the subdivision to the
school dlstrict or districts in which the plat lies, on the basis
of proper apportiomment between such school dlstricts, and $80.00
per resldential lot created by the subdivislon to the park and
recreation area fund of the city.

2. Buch fees shall be usged exclusively for immediate or future
gite acquisition or capital improvement.

T+ Payment may be in a lump sum or 50% pald at the time of
plat approval and the balance to be pald within cne year, such
deferred pasyment to be guaranteed by surety bond or other satisfacw-
tory financisl guarantee to the city.

(Mequon, Wis., Sec. VIII)

The cash contribution provisions in land subdivision regulations
seem, in general, to have the following inadequacies:
(1) Some of them do not relate to reservation reguirements, which will
often be needed to preserve slte areas in excess of contribution require-
ments.
(2) The extent and leocation of the total site areas to be preserved are
sometimes determined administfatively. The subdivider should not be
asked to go through the platting process blindfolded, not knowing what
the requirements will be until he submits a plat for approval. The

areas and approximate locationg of public sites should be set down on

a8 planning instrument of some kind, whether it be a master plan, official

map, or some other plan, and be available for public examination.
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(3) It will probably not be possible to bring requirements relating to
master-plan designations into harmony wlth contribution requirements.
That 1s, at any given time, the value of the sites required may exceed
the money or land contributions made by subdividers. -Even 1f a reserva-~
tion period is used, the money might not be avallable when needed.
Therefore, it would asppear that provision should be made for the clty
as well as the subdividers, %o contribute to the site acquisition fund
if necessarys If other public agencies besides the city are Involved
in the ultimate ownership of sites,they should either contribute to the

fund or redmburse the’tcltyoforiites ocontributions.

Informal Agreements

Cltles sometimes make informal arrangements with subdividers to
preserve land for schools and parks. ©Such arrangements are characterized
by policy determinations, rather than by ordinance. Modesto, Califernia,

" wsean arrangement has been worked out with the

provides an example:
subdividers of land ocutside the city limite and in line for annexation.
In relatien to the annexation program the city council.hasrestablished as
g:mﬁtter of poliey (not=yet by ordinance) that the city will purchase
.and reserve for park development a suitable portion of land within any
tract which successfully cempletes annexatlon proceedlings, provided such
tract is EVai;ablea - The iocation of such reserved land must meet with

the approval of the Director of Parks and the Planhing”Bireetors"32 The

city ecouncil of Whittier, Califernia, the planning commission, and the

subdividers also have an agreement "...that at the time of annexation or

subdivision of land, approximately 5 per cent of the total area being

-32"Public Open Spaces in Bubdivision,” Supplement, op. cits, p. 2.
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.subdivided, or tentatively the amount of $50v00 per acre shall be set
aside for park and recreational use. Thils plan has been in practice
sinee Novamber, l9h9a“33 Wichita Falls, Texas, has followed a procedure
of allowlng cash contributions In lieu of dedication for small subdivi-
siens (1less than‘z-l/E mcrés), altheugh such an alternative was not part
pf the platting regulations and hence not compulsory.sh
Informal agreements qannot be reabmmendéd, as they put the sub-
dlvider into a bargalnlng pesition, where he sught not to be when the
public welfare is at stake. Also, 1t likely that some subdividers will
net partieipate in the agreements and will not provide adequate public
sites, thereby causing added expense to the city and ill will on the part

of thelr fellow subdividers whe have followed the city's wishes.

Critical Summary of Methods of Gbtainlng School and Park Sites

'The city er other public agency may he able to acquire sites
immediately upon plat filing, or it may be necessary to reserve them
for a time pending acquisition. In order to acquire the sites needed
for new subdlvisiens,; the clity may find it desirable to require the
subdivider to contribute -either land or money.

Reservatlons remain in effect for eilther a specific or an inde-
finite periocd of time.

Although the latter type as it is now used is subject to some
criticism, 1t has a number of advantages over the formers, A specific
time feriod, which is of necessliy arbitrary, has no relatienship to
the reasenableness of the requiremerit upon the subdivider. An inde-

finlte time peried recognizes that a reasonable “time period may not be

Svig.
3%

George D. Butlef, "Land fer Recreation," Recreation, Octs, 195k.
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the same in every case and makes.termination dependent upon econcmic
damage=fo the land owner. Damage should he defined in the reservation
provisions so that the administrator of the subdivision regulations,
rather than the courts, would be able to determine when each reservation
mist be terminated. If the subdividers are required to contribute to
site cost, the cesh comntribution of each subdivider should be computed
upon the same basis (lot,-acre, percentage of raw land value, etcs).
Then, if a subdivider has in his plat a school or park site or portion
thereof which is aeceptable to the planning agency, he should make his

fair contribution and he relmbursed for any excess.

Summary-of Sur%ey Findings

Fifty-one per cent of all subdivislon regulations adopted or in
the proeess of adeption that were inspected by the author contained pro-
vigions dealing with the dedlcation or reservation of sites for scheools
and parks. The variety in these provisions is astonishing. Because
practically every set of provisions was different in some respect from
all the others, it was soon discovered that no set could be presented
as "typical."

In 1941, H, W. Lautner published his survey of 284 subdivision
regulations. He stated, "...One hundred and three cases were found to
contalin some form of general regulaticn of public open spaces. In most
cases the requirements are extremely vague, seemingly indicating a con<

siderable uncertalnty as to the extent to which requirements are enforce-

able.a..”35 The present survey ilndicates that the use of vegue phraseclogy

35Lautner,~gg. cit., p. 178,
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is still a characteristic. -For examéle, many times the method of pro-
viding the required spaces 1s by dedication or reservation, wlth ndthing
whatseever to guide the administering agency as to how much land, if any,
the developers may be required to dedicate or reserve. Another freguent
requirement is that the site must be "suitably" located and of "appro-
priate” size.

Mrs Lautner found in his survey that "Pfimary goncern ... is glven
to recreational open spaces, generally designated as parks and play-.

" 36

grounds, tut that citles many times also provided for school sltes

and a few times even Included such public uses as fire stations, churches,
automoblle parking spaces, etc.: In the present survey, nearly twenty
years later, 1t was found that the majority of provisions no longer apply
only to recréestional areas. Of the 123 regulatioﬁs contalning school» and
park-site provisions, 69 per cent applied to schools, parks, and play-
grounds, 30 per cent applied to recreational spaces but not to schools,
and one per cent (one case) applied only to schools. Twenty-elght per
cent 1necluded public facilities other than scheools, parks, and playgrounds.
A1l schoel~ and park~site provisions may be divided into two very
broad classes: (1) those which ask consideration of the areas for these

public uses and (2) those which require dedication, cash contribution,

or some gort of reservation for public acquisition. Thirty-nine per cent of

the cases reviéwed fall into the former class and 61 per cent inte the

latter. The variations wlthin each of these classes are complex but

-generally the provisions deal with (l) the size and lecation of sites

®rp1d., p. 177

————
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and (2) the methods employed for msking them available for public use.

It was found that the most commen method for determining the
approximate size and locatien of a school or park site Waé that of re-
lating the provisions in tﬁe subdivision regulations to the cbmmunity's
master plan.

Percentage provisicns, another mefhod of specifying size of the
public slte; were second 1n freguency of use. Some of these regulred
that a speclfle percentage be met, while others stated‘that-the figure
glven was not "arbiltrary” but was simply a suggestion; and in some cases
1t was difficult te tell whether the provision was compulsory or noﬁ.
The'percentage figures ranged from 3 to 12. Net percentage (excluding
streets) wag specified In some cases, gross in others.

A number of regulations leeve considerable discretien te the
planning cemmisslon in determining the size and lecation of sites.

They do 80 by providing that the commission may require "proper" size
and location, that the areas shall be of "reasonable" size; and that the
sites shall be "suitable" for their intended uses. ﬁhis“type of provi-
sion ran a very ¢lose third to the percentage'proviéions¢

In seme instances, the planning commissien has been directed to
consider the character of the development in determining dedication or
reservation regquirements -- whether the land is to be residential,
commercial, or industriel, and: if residential, whét the expected density
of populetion will be.

A few regulstions contain the provision that populstion stan-

dards may be used to determine the size of sites.
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Anether provision dealing with size and location encourages or
requires the cembining of open spaces in one subdivision with similar
spaces 1n an adjolining subdivision. _ |

‘The requirements for public epen gpaces -and school sites may
sometimes be removed or reduced if édherence would produce "undue
hardship' or if, owilng to exlsting facllities, there is no need for
additional open space. B

VOutright dedication te the.city is the most frequently specifiled
method for.setting aside sites for public use. Practically no dediecation
proviglons were found which were alike in wording.

- A second method for preserving the integrity of sites 1s reser-
vatien for acguisitien by the government. The length of time that such
a reservation ls reguired was sometimes.specified, ranging from 30 days
to 5 years; in about ftwice as many caséé, 1t was not specifiled.

Juet coming Into use are provisions requirdng a cash contribution
of the subdivider. These, usually an alternative to compulsoery dedicafion,
help to previde funds for the publié acquisition of sites. Only 4 pro- -
visions of thils type were found in the survey; but a number of others |
were found in reference materisls, most of them .in regulations of Cali-

fornia cities.
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CHAFTER II

JUDICTIAL ACCEFTABILITY OF SCHOOL~ ANP PARK~SITE PROVISIONS

In framing provigions te effectively pregerve the integrity of
school and park sites and in formulating enabling statutes to authorize
them, 1t I1s necessary to be aware of the acceptabllity of present pre-

vigions. Unfortunately; the courts have declded few cases dealing

directly with the site proviglons found in subdivisgion regulations,

and this death of preqedent makes it difficult in most localities to
compese provisions with cenfidence in their Judicial soundness. How-
ever, from the few decislons that have béen made, an ldea can be gained
of seme inadequacies which would likely result in unfavorable declsions
in the future.

The cases presented all deasl with the methods used to obtain
sltes oncé slze and locatién ﬂﬁve been determineda- The courts have
apparently not questioned the equity or the size of subdivider contri-~
butiens, either in land or cash, .but. rather, whether the reqpirements.
were capsble of being administered uqiformly and were supporﬁed by
statutery authority. The provislons which the courts examined dealt
with (l) reservatlion fer public acquisition, (2)_compulsory dedlcation
of land by the subdivider, and (3) cash comtributilon requirements upon

the subdividers They are discussed in the sectlons followlng.

Acceptabllity of Reservation Reguirements
As stated In Chapter I, a substantial number of school~ and park-

‘ site provisions contain reservatien stipulations. Yet, the courts have
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provided almost no cases dealling directly with reservations either for
specified or indefinite time periods. Since, logically, there would
appear to he a reasonable doubt as to the constltuticnality of restricting
property.against struetural improvements when they are needed to provide
a reasonable economlc return frem the use of & parcel of land, it 1s in-
deed surprising that more cases have not arisen.

A case was found which dealt with reservation per se rather than
with the time length of reservation. The ordinance invelved permitied

reservations in areas "not entirely built-up," in accordance with a

general plan fer parks and playgrounds, and hence was not & subdlvision

contrel ordinances The decision, however, might #ell have been the same
had subdivision regulstions been involvéd‘ The statute supporting the
ordinance speclfied a three-year period df reservation and provided that
improvements built upon reserved land durlng this pericd would be for-
feited should the land be taken for park purposes. The court, in de-
claring a "taking" of private property without compensatien, made s -
dlstinction betweeﬁ street reservation and park-silte reservation. It
stated that the reservation of streets, "which are narrow, well defined,
and absolutely necessary,” was itself of doubﬁful eonstitutionality and
that the principle of reservatlion should not be extended te parks, which

are desirable, but not necessary. (Miller v. Beaver Falls, Supreme Ct.

of Pa., 1951, 368 Pa. 189,82 A.2d 34)

_,S_peci:f’ic time period.--No cases were found which tested the legality of

site reservation requirements with specifled time limits.

Indefinite time periocd.--There are ne decisions given in the regioenal

U. S. court reperters {(Atlantic » Northeast, Southwest, etc.) upon reser-

vation of sites for an indefinite time. One case relating to an = -




indefinite~time reservation has been tried in Puerto Rico. The plamning
board had approved the preliminary plat, the subsequent Plans of Construc-
tien, and & plan of partial subdivision, all of which showed areas reserved
for park and scheol purpeses, In accordance with the stipulatlons of the
board. About twe months after thé partial subdivision gpproval, the
subdividers asked the Board to set aside the orders feserving the schoal
and park'sites on the grounds that, since more than a year had elapsed
since preliminary plat approveal, the government had noet preceeded with
condermation within a reasonsble time, "The court found...that more than
a reasonable time had not yet elapsed Wﬁen the Board was asked [by peti-
tioners] to set aside its earlier orders."t

Perhaps, In order to place reservation provisions upon a thore
sound Judieial feoting, it would be well to use an Indefinite reserva-
tion period but to incorporate within the provisions the "reasonable
return” principle used in official maps, making the feservation peried
contingent upen the.sdbdivider's not suffering unreasonabhle economic
damages When, aceording to administrative standards, damage became
imminent, seme form of relief would be granted or the reservatlon would
be terminated and the city cempelled to purchase at that time.

Gne provision 'that could be used to define "damage" to the land=-
owner would be a stipulation that the reservation would terminate upen
the sale of all lets within the plat, the theory being that. the sub=
divider has not. suffered economlcally untili he has no more lots to sell.
In addition to the judiciai soundness of such a previslon, it weuld con~
tribute to better clty planning for the followlng reasens, (1) If the

developer 1s selling lots to individuals rather‘than congtructing homes

E lZoning4Digest,nChicagOyiAmeriéénﬁSbciety of Planning Officdialsy: ..
Vol. 2, Oct., 1950, p.158. (Felipe Segarra Serra and Eduardo G. Gonzales
Vs Santiago Inglesias, Supreme Ct.of Puerto Rilco,70. Puerto Rico Reports)
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on them, it may be some time before all lots ara sold; and the reser-
vation period would likely be a lengthy ohe, allowlng the clty more time
to accumilate the funds needed for purchasing sitess than the courts
would be likely to allow in a specific-time-period reservation. (2) It
is difficult to prediet the rate of development of a subdlvision. The
proper time for bullding schoels énd equipping parks is therefore highly
uncertain. A requirement that all lets be sold before purchase of
school and park sites by the public agency becomes necessary would tend
to insure & population lead which would warrant purchase of sites, there-
by increasing the likelihood of using puﬁlic funds in the more rapidly
growing areas, where they will do the most good.

Reservation regquirements which mist be terminated upon the occur-
rence of unreasonable economic damage are customarily used to preserve
designated highway rights-of-way and public sites in official maps.

An analogy betﬁeen reservations in an official mep and in subdivision
regulations is a logical one. Since, therefore, there exists favorable
Judicial precedent for indefinite reservation in efficlal maps, there

is reason to believe that the eourts would alseo uphold them in subdivision
regulatlions. The police power reservation in an official map erdinance

of land for future streets and widenings has heen upheld by the court

in Towvn of Windsor v. Whitney (€onn., 1920,111 A. 354). The case of

Headley v, €ity of Rochester (Gt. of Appeals, N. Y., 1936, 5 N, E. 24

198) contalned a favorable opinion upon the state statute, which ex~
tended officlal map protection to parks. The court declared that mere
lines on a map showlng lands reserved for ultimate acquisitien by the

city did not constitute a "taking." "Sinee the plaintiffis alleged
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grievance is that he has been depfived of his property without .ccompen~
sation, the grievance becomes 1llusery I1f it does not appear that damage
has been done to him by the city's actSaﬁ

Although the reservatlon provisien under discussien, whether
used in officlal maps or subdivisiern regulations, would be exting-
uished when the preperty limitaticpn became too severe, the landowner
may be damaged to scme extent by regulatory devices without the necessity
for compensation. The very nature of the regulation will many times
result in pluéking a few of the sticks from the so~called "bundle-=of-
rights," and justice demands that the ceurts weigh the interests of

the commnity against the injury to the individual. However, "...it

-is elementary that enforcement of uncompensated obedience to a regula-

tion passed in the legitimate exercise of the police power is not a

taking without due precess of 1aw.“2

Acceptability of Dedication Requirements

Cnmpulséry dedlcatien previsions have been deseribed by the
Birector of Research of the Amerdcan Soclety of Planning Officials
as of unecertaln legal status In some states, since there are so few
court cases upon themss John W. Reps, writing in a 1955 issue of the

Cornell Law Quarterly, believes that "Under present enabling acts

eﬂenstitution of the U. 8. of America, Revised and Annctated--
Analysis and Interpretation, Washington, Legislative Reference .Service,

Library of Congress, U. 8. Government Printing @ffice, 1953, p. 983.

3Mary_McLean, "Filling Neighborhood Needs, Recreation and
Bchool Sites," Proceedings, Local Government Conference on Subdivision
Control, Pittsburg, Institute of Local Government, University of
Pittsburg, 1957, p. 41.
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courts are not likely to uphold compulsory dedication of parks."lL

(Emphasis,addeda) In 1952, the editors of the Harvard Law Review stated

that compulsory dedication based upon adequate authority in enabling acts

has generally been upheld by the courts. Since Mr. Reps's oplnion 1s of

later date than that expressed in the Harvard Law Review, a comparison of

the two leads to the conclusion that Mr. Reps dld not consider most enab-
ling acts te be adequate. The leglecal concluslon from these authoritative
viewpolnts is that the key to Judiclsl ascceptance of dedication lies in
an adequate grant of authorlty iIn a state enabling act.

Two cases arg presented below, oneln which the éourt held that the
applicablie statute did not auﬁherizé-dedication requifements_and one in
which the statutory authority was sqffiCienm. In hoth these cases, the
declsions seeméd.to hinge entirély upon the adequacy of_statuto;y author=
1ty |

A case decided in 1960 dealt with a dedication reguirement which
was not authorized by statute. Bécause of the economic compulsion upon
the subdividers to get their plat approved,:the court held that they
were entitled to reconveyance of the lots, even though they had not
sought relief when the reguirement was imposed. Said the court, "THe .
plat act of 1929 gave the city no power to require, as a condition
prerequisite to the approval of plats, that one lot in each subdivision

shonld be conveyed to city." (Ridgemont Development Co. v. Glty of East

Petroit, Supreme Ct. of Mich., 1960, 100 N. W. 24 301) The dedications
were not shown on the plat, and hence 1t may be assumed that there were

no rights vested in lot purchasers.

hJohn W. Reps, "Control of Land Subdivision by Municipal Planning
Boards," Cornell Law Quarterly, Vol. 40, No. 2, Winter, 1955, p. 24T.
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In an earlier case the court uphéld a decision of the planning
board to refuse a plat until sufficlent park area had been dedicated.

The court (in Matter of Lake Secor Development Co. V. Ruge,

Supreme Ct. of Westchester Co., 1931, 252 N. Y. 8. 809) commented thus
upon the New York enabling statutes .

The section [of the Town Lawﬂ under whieh the planning board pre~
sumed to act read as follows: "Before the approval of the planning
board of a plat showing a new street or highway, such plat shall
also and in propér cases show a park or parks sultably located for
playground or other recreation purposes. In approving such plats,
the planning board shall require that...the parks shall be of rea-
. sonable size for nelghborhood, playgrounds. or:-other redreation uses.
In making such determination regarding...parks, the planning board
shall teke into consideration, -the prospective character of the
develcopment, whether dense residence, open residence, business or
industrial.’ [Town Law, Sec. 149-n; See McKinney's Consolidated

Laws of N. Y. Annotated, Bock 61, Sec. 277, p. 538.]

In interpreting the statute, the court said,
It is the plain purpose [of the Town Law | ...that the board shall
have power to determine...the area to be divided [sic ] to park and .
recreational purpcses. '
Continuing its pronouncement,-the court made clear its approval of the
dedication requirement and by its rebuttal of an argument of the plain-
tiff, strongly implied that a consideration of the "character" of the
.deVelopmenttapplied only to the subdivider's developﬁent and that even
though Putnam County as a whole had a park-like character, the land~
holders in plalntiff's: subdivision would not be free to make recreational

use of surrounding areas by trespassing upon them. Commented the.court:

The demand of the planning board for additional park land is reagon-
able. The argument that 'all Putnam County is a park' advanced by
petitioner is without merit., The apparent purpose of the petitioner
1ls €0 establish a summer colony. It must dedicate to publiec use
sufficient area to provide for the ultimate use to be made of this
plat. It mrgues that the residents there can trespass upon other
"lands for recreational purposes. The mere statement of the proposi-
tion is its answer.
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Acceptability of Cash Contribution.Requirements

The two court cases and the epinidns of the various writers pre=
sented below, point out that unfaversble declsions upon cash contribu-
tion reguirements have resulted from the courts' vlew that the cash
payments actually constituted a tax and that there was ne statutory
authority to lmpese such: a tax.

The judiclal status of the fee method Iin some of the states was
glven in a 1957 address by the Birecter of Research of the American
Soclety of Planning Offieials.

In 1955, the minicipalities of Park Ridge and Palatine, Illineis—-—
which are suburban commnities near CGhicago--were requiring builders
to pay $300 a house, the money put into a special school funds 'The
state's attorney general ruled that Illinois cities did not have this
authority under the state constitution.

A slmilar ruling applies te eountles in the state of California.
However, ass» it has not affected Californla citles.

-The Michigan attorney general rules [sic] a few months agoe that
compul sery dedication of land for schools and parks, and the alter-
natlve of a fee collectleon, were both unconstitutional 1n that state.

Desplte these rulings I would not by any means say that the fee
nmethod eof acquiring schoel and park sites is out of the pilecture.«s.

And the most recent development is a proposal that the state of
Wisconsin adopt leglslation that would specifically permit land
developers to pay certaln sums for park and playground purposesq5

In a book published this year (1960), Shirley Adelson Selgel gives

this opinlon about fee provisions:

The legality of such a cash eenditlen in the absence ef specific
enabling legislation has been the subject of some controversy and of
divided opinion in the courts. ©Oregon took the liberal view, allowing
the regulation; Galifornis contra. The issue has turned largely on
whether sBuch a requirement was really a revenue measure, hence re-
quiring an express statutory basis. +..in 1954, the New Yerk Gomptrol-
ler's Office lssued an opinlon breadly construing the Tewn Law to
authorize sueh a conditilon.

In a 1958 case, the 1954 opinion of the NeW'York,comptrql%en was
criticizeds The case lnvelved a planning board requirement théﬁ5§s a’

BMQLean, ©ps« cits, p. k2.

6Shirley Adelson Silegel, The Law of . Open Bpace, New Y@rk, Reglonal
Plan Assoclatlen, Ine,, Jan., 1960, p. 17.
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condition precedent to the issuance of building permits, the following

requirement, among others, be met:

(C) Pay to the Town of Islip the sum of $900 (at the rate of $50
per building lot) to be alloecated to the Town Park Fund.

The court commented that:

It appears that conditien '(C)' has been imposed by the planning
board based upon the provisicn of section 277, Town Law [inappli—
cable, because plat approval had already been gramted under this
section] for the inclusion of a park for playground or other ;- .
recreatlonal purposes in proposed plats and a tortured oplnion of
the Comptroller which has not been published among his opinions.
(Reggs Homes v. Dickerson, Supreme Ct., Suffolk
Co., 1958, 179 N. Y. 8. 24 TTL)

A 1957 California case resulted in an opinion that cash centri-
bution constituted a tex and was not authorihed by the applicable stat-
ute, the Subdivision Map Act. The ordinance provision in point is
quoted below:

'That at the time of approval of the final map of any subdivision

or record of survey there shall be paid to the City of Upland, as
a fee for such approval, the sum of Thirty and no/lOO dollars

($30.00) per lot for each lot in said subdivision or record of survey.

Such fee shall be placed in a fund with the City Treasurer of the
City of Upland to be known and designated as 'Park and School Site
Fund.®' TFunds derived from said fees and deposited in said fund
ghall be used and expended solely for the purpose of acquilring
park and school sites in the City of Upland.®
The Act authorized the adoption of "lecal ordinances," which related
to design and improvement provisions, and the court's interpretation
of the Act's definitions for "design" and "improvement" did. not permit
the inclusion of the site fund. In the following portion of its opinion,
the court notes the abgence of a definite relationship between the re-
quired fee and the site needs of a neighborhood as determined by its

"character" and thereby shows its reasoning in regarding the fee as a

tax.
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It rather clearly appears that these fee provisions are fund
ralsing methods for the purpose of helping to meet the future
needs of the entire city for park and schocl sites and drainage
facilities, and that they were not reasonable requirements for -
the design and improvement of the subdivision itself. It seems
rather cobviocus that this fund raising method 1s not related to
the character of local and neighborhood planning and traffic
conditions.

- (Kelber v. City of Upland, Galif., Pistrict
Gté <)3f Appeal, Lth Pistrict, 1957, 318 P 24.
51 L]

If there had been an enabling statute which granted cltiee and

counties the right to charge fees for school and park sites to serve a

£iIl and the necessity for them, it seems reasonable to assume that tﬁe
attitude of thegcourtIWDuld have been different. It might have uéheld
the fee provision as a police-power measure, instead of dilscarding it
as a revenue measure.

The decislon in a 1958 Oregon case upheld a site-fund contri-
bution requirement. The court denled the plaintiff's contention that
cash contribution was actually a tax and also refused to question the
amount of the.fee, holding that it was not excesslve nor unreasonable.

Oregon's enabling statute for subdivision control wzas held to grant the

necessary authority for a provision ealling for dedication or cash con-
tribution.

The provision in question waé_a part of ﬁultndmah County's sub-
division regulations and askéd for dedication or a payment of $37.50
per lot, to be expended on parks located within one-half mile of the
subdivision., Oregon's enabling statute "...adopted in 1955, authorizes
the governing bedy of'a.cOunty or city to adopt standards for the
approval of plats of subdivisions. Such standards may includé-require—

ments...for facilitating adequate provision of...educatlon, recreation,
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or other needs.“T In recognizing dedication or cash contribution as
meeting pollce power objectives and necessary therefor, the court
said:

It [property provided and moneys pald for park. purposeé] is
intended as a control on 'unbridled! development; 1ls addressed

to the making of provision for the public welfare, etc., when
subdivisions are developed with the creating of added population
concentration, chlldren, etc., thus reasonably necessitating such
action for accumidation of property or funds for park, playgrounds,
etc., in the area affected.'C

Conclusions-~-The Judicial Future of. Site Provisions

There are extremely few court decisions dealing with school-and
park-site provisions, and this lack of precedent mskes predilction of the
courts' attitude toward these provisiéns in most states extremely diffi-
cult, 1f not impossible. However, this should not discourage states and
localities from using the exlsting types of provisions or from developing
innovations that would better accemplish the preservation of sites. John
Reps expresses a similar viewpdint: "The. law of subdivision controlyis
sti11l in its infancy. The limits- of control authority are still largely'
undetermined. Municipalities should not hesitate to experiment with
untried or legally untested methods of plat review if such methods appear
to be in the publie interest."9
According to authoritative opinions and the court decisions

examined, the judicial attitude upon current and future site provisions

will be based upon (1) the reasonableness of requirements (balancing

$Walter H+ Blucher, "Planning Legal Notes," Newsletter, Chicago,
American Society of Plamning Offieilals, Apr., 1959, p. 35.
1. (Haugen v. Gleason, Circuit Ct.,Multnomah Co.,0re.,1958
No. 245-683, not reported)

gReps,lgp. cit.,.p._280.
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of economic damage to the individual against public need), {2) the
adequacy of administrativ? §tandards (capability pf applying the
subdivision regulations uﬁiformly), and (3) the adequacy of statutory
authority (grant of power from the state) .

| Reasonableness seems to have been thé basls upon which the courts
decided the previously discussed cases on reservation requlrements. It
might be conjectured, however, that the courts would not so closely
examine the reasonableness of é requiremént 1f there were ample authority
for the requirement in statute and ordinance. |

The decisions in cases deallng wilth both dedicatlon and fee con-
tributions apparently turned on Whétﬁer aa.equate authority had been
vested in the locai governmeﬁf by state enabling statute. AllL that
would appear necessary to obtaln court approval of dedieatlon and cash
contribution requirements in those states where the courts have thus
far found theﬁ unacceptable for this reascn.would he the passage of
legislation specifically authorizing thelr use.

A publicatien of the American Soclety of Planning Officials has
listed reascnableness of vublic open space requirements and thelr QOn;
formity with a city plan as factors which will influence the attitude
of the courts In the future. Recommendation of city plan conformity

apparently is 2 recognition of:the need for standards which will permit

unlform administration.lo

Commenting upon the need for administrative standards, the re-
cent book by Bilegel states that "Clear and uniform standards 1ln sub-

division regulations are naturally called for, which would put developers

"Pﬁblic Open Spaces in Subdivisions," Planning Advisory Service
Information Report No. 46, Chicago, American Soclety of Planning Officials,
Jan.-Feb., 1953, p. 18.
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on notice as to the circumstances under which such contributieons should
be made, and in what measure. The existence of such standards, linked
with the provision for public hearings and a master plan, would un-
deubtedly have welght with the courts in future test.cases."ll Platting’
statutes are now more complex'and demandiﬁg than in the early days of
platting contrel, when nothlng mere than surveylng accuracy and map
uniformity were regquired; and thus the courts have become more exacting
in their review of administrative standards and procedural safeguarQSulg
In speculating upon the ceourts' attitude toward new or untested
provisions, the following opinions are encouraging. The editors of the

Harvard Law Review (1952) state that subdivision regulations "...generally

have been upheld so long as planning boards have stayed within the limits
of their statutory authofity;"lB And, from a pubiication of the Wiscon-
sin Law Schogl, comes the following: "...it appears that, once the statu-
tory authority has been clearly spelled out,_the limits on what.conditions
can be required for approvel eof a plat are very broad."lh The state, as
soverelgn holder ef the policepower, dispenses thls power to its pelitileal
sub-units through enabling statutes.. The.police power, élthough dynamic
In character and therefore imposslble to define ﬁrecisel&, has beeﬁ Judi-
elally recognized as availsble fof thé promoﬁion of the public health,

safety, morals, and welfare. -The United States Supreme Court and courts

Hstegel, op.. cite, s 17

12Fra.nk E. Horack, Jr. and Vel Nolan, Jr., Land Use Gontrols,
S5ta Paul, West Publishing Co., 1955, p. 203.

lBHarvard Law Review, Cambridge, The Harvard Law Review Asso¢ilation,
Vol. 65, 1952, ps 1233.

lhﬂbrygold Melll, Subdivision Gentrol in Wisconsin, Madlson, Wis.,
Unlversity of Wiscensin Lew School, Mar., 1953, p. 1ll.
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general prosperity are also legitimate objectives of the police power.
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The court in Miller v. Board of Public Works (Supreme Ct. of Cal., 1925,

195 Cal. 477,234 P. 381) stated that "...the modern view freely and fully

accepted by most of the courts is that municipal police power may be

involved for the promotion of the general welfare in the broad sense of

furthering the public convenience and public prosperity of the community."

These latter two objectives are of particular importance when applied
to the setting aside of school and park sites because of the substan-
tial economies to the community of preserving sites until they can te
acquired.

In summary, 1t may be sald thaf police-power objectives seem
sufficient to sustain reservation and contribution requirements upon
the subdivider and that no reason for judicial difficulty can be seen
if there 1s an adequate grant of the police power by the state, if the
requirements are not unreasonable and hence repugnant to the constitu~
tional restraint against "taking" private property, and if there are

standards sufficient for uniform administration.
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“CHAPTER III
RECOMMENDATTONS

Chapter I analyzed proviglons &f land subdivislon regulations for
obtaining school and park sites, efaluated the effectlveness of each
type of provision, and noted the extent of its usages In that chapter,
results of the survey of existing provisions give a conceptual frame-
work of the kinds of provisions needed to accomplish the objective~-~

to obtain school and park sites through subdivision control. Chapter II

investigated the attitude of the courts teward existing site provisiens,
ag shown by the few cases that have been decided. From an analysis of
these decisions and a consideratlon of the oplnions of writers on the
subject, the factors which will probably influence future decisions on
new or untested provisions were presented.

Since the conceptual framework has been given and the attitude

‘%?‘the courts examined, there remainsthe tack of recommending the types

of provisions that will best accomplish the stated objective. The site
provisiens which a comminlty ineludesg in 1ts subdivislon regulations
should be in harmony with the particular hbusing and. planning policies

of that community, and hence no "best" provisions have been composed.

Presentation of ‘Recommendations
The recommendations contained within the succeedlng sectlons
follow as much as poseible the organization of Chapter I and are dis- -

cussed within three broad divislons of subject matter: (1) size and
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location of the site, (2) preseryation of the site for its intended use,
and {3) the distribution between city and subdivider of the costs of

slte acquisition.

Provisions Peallng with Size and Location

The public agency charged with reviewing propesed plats for com-
pliance with subdivislon regulations, and hence with the school-and.
park-site prdvisions within them, will be cencerned with obtaining
sites which are properly located and of adegquate sizes In order feor . .
this agency to administer the site requirements in a falr and unlform
manner, it should be gulded by standards dealing wlth size and location.

Tmpl ementing community plans, offileisl and unofficial .--The general loca-

tion and size of public sites {including sites for parks, schools, and
playgrounds) should be pfedesignated en 8 map or plan of scme sort se
that the subdlvider has prier warning of reservation or contributioen
requirements, This may be a community plan which is not offilcially
adopted by thgflégislative body, or it may he an offielal map, which
: is adopted by ordinance. No advantage can be seen in making the map
or plan itself part of the subdivision regulations; and this might be
a disadvantage, for it could require action by the legislafive bedy in
amending‘ﬁhe subdivision regulations that would otherwise be unnecessary.
The sites can be moﬁe loglcally selected, of course, if they are included
within a comprehensive land-use plan which allocates areas for all the
various publie and private uses of land within a community (retail
commercial, public open spaces, single-famlly residentisl, etc.).

Seme administrative discretion, as a supplement to the commnity
Plan deslgnations will be necessary in making mere preclse the general

boundaries of schoel and park sites shown on the plan.
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It should be recognized that public agencies.other than the city,
such as schoel beards and park authorities, may have the authorilty to
make fingl site determinations; Thus, the clty's plamning ageney, which
is responsible for the preparatidn of the land-use plan and for the re-
comnendation of measures o achieve its realizatlon, should consult with
each of these agencles in the selectlen of sites. Provided that agree-
ment ¢an be reached between the planning agency and the public agency
responsible for site acquisitloen, the Planning agency éhould seek to
ebtaln an official approval of the site by the responsible agency. If
agreement with the responsible agéney cannot be cbtained or if efficial
approval of the site cannot be secured, the planning agency sheould none-
theless designate the site on a commnity map or plan. When the'need
fer a site to serve a certaln area becomesapparent to the responsible
agency, the reserved site within tHat area may well be adreptable, since
it may be the only suitable one avallable.

Even though community-plan designation of school and park sites
is desirable, some ci@}es may not have progressed in their plamning
to the point where thé} feel justified in making such a designatlen.
They may have no designations at all or may have them only within cer-
taln sections of the city or planning area. Rather than forege the re~
servation or acquisition of adegquate sites, the ciiy should determine
the size and location of these sltes at the time of preliminary plat
filing. Since the subdivider has not been forewarned of site l@caﬁions
and since they are not based on standards whichlhaVe been known to the
public, the elty should attempt to secure them by voluntary negotiation

with the subdivider.
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The use of population standards.--The planning agency or other publlc

agency involved in the selection of school and park sites should use
population or density standerds 1n determining the size of public sites
shown on the community plans or maps. Population standards, based on
the total number of persons, may be preferable for determining the size
of sites for schools .and for playfields and playgrounds (active recrea~
tion). Density standards, based on the number of persons or famllies
per unit of erea, may be the better of the two for use in determining
areas devoted to passive recreation~-parks with benches and walks, etc.
In elther case, the slze of the particular community, the density of
1ts residential development, the lncome characteristics ef 1t popula-
tion, and perhaps other factors sheould influence the particular stans
dards which the agency uses. Although the standards set up by the
National Recreation Assoclation and by school authorities may serve

as a gulde, the community may find it advantageous to set up its own

standards.

Provisions Desling with Preservation of School and Park Sites

To preserve the integrity of sites and assure thelr availlability
when needed for schools and parks, it is necessary that they either
be acquired immediately upon final plat approval or that they be re-
served for later acquisition. The immediate or later acquisition must
be either by dedication or pﬁrchase. The clty may bear the entire cost
of the site, or the: subdivider may bé required to bear ali or.part‘of
the cost. _

The planning égency should attempt voluntary, rather than com-

pulsory, reservation of sites In those c¢ltles which have no standards
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(such as master plan designation) to adequately guide their determinétion
of the areas needed.

Tmmediate public acquisition.--Although public acquisition of school and

park sites might inveolve both land dedicatlon and cash contributions by
the developers, some of the cost may be borne by the city, or other public
agency. For that reason, the contributions from both city and subdivider
must be avallable at the time of plat filing, if immediate public acgquisi-
tion of sites is to be possible. Immediate acquisition would call for a
speclal public fund inte which would be deposited moneys appropriated

by the clty and contribufed by subdividers to be used exelusively for site
purchase and capable of ‘r'?.eing expended upon administrative autherity ac-
cerding to predetermined‘policy. If the cilty made adequate contributilons

to the site acquisition fund in addition to, or in place of, contribu-

tions made by subdividers, and if the sites as designated on the commuﬁity‘s

master plan er otherwise were of reasonable extent and locatlon, site
acguisition ecould pessibly keep up with subdivision.

Reservation pending subsequent acquisition.~-It may prove impossible

or impractical to purchase all needed school and park sites immediately
upon the filing of the final plat. Instead, 1t may be necessary to re-
serve the proposed sites for subsequent publie acquisition. This should
be done by reservation for an indefinite time contingent upon the sub-
dividers not suffering unreasonable economlc injury. Stendards which
define unreasonable Injury or damage to the subdivider can be formulated
and might tszke the form of a provision that reservation wlll be terminated
upon the sale of 211 lots within a2 subdivision.

- Subdivislon regulations should state that the city must purchase

the schocl or park site when damage forces the termination of reservation.
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By that time, the subdivider will have lost most of his rights in the

reserved slte due to the vegted rights which have accrued to the pur-

chasers of his lots by virtue of site designation on the plat.
The subdivider should not. enly be adsured that he will be
rejmbursed but should also know how much he will be reimbursed. The

subdivider and plaﬁﬁing agency should agree upon the amount of payment

.at the time of plat approval, based upon the value of land at that

time.
In some commnities, 1t may be desirable to obtain voluntary

reservation of scheol and park sites through negotiationg with the

subdivider at the time eof preliminary plat review. This would hold’
true in those ¢ities which are unable to designate sites either in

the entire .¢ity or planning area or in parts thereof due to the lack

of planning information. ©One subdivision designer, Mr. Willard C.

Byrd of Atlanta, Georgla, suggests a method of voluntary reservation
which in his experience has proved workable. At the time of prelim~
inary plat review, the subdivider and plamning agency agree on the

area to be reserved. This area 1s laild out in lots as part of the
overall subdivision, so that in case the city does not acquite 1t for
school or park purpeses, it can bhe efficiently used for building lots.
Then, as the subdivider desires to develep certaln portione of the pre-
liminary plat, he submite final plats of these portions to the planning
agency for approvel, leaving the reserved areas for ineclusioen in the
final plat of the last.portiocn to be developed. At that time, a desi-

sion on the reserved site has to be made.
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Policy Determination on Site Cost Contribution

Recommendations will not be méde as to the extent, if any, that
the land developer should partlcipate in the cost of obtaining sehooi
and park sites. The philosophy of whether or not contributions should
be required involves pros and cons on "fairness" which are not. capable
of belng resolved into:the clear-cut preferabllity of one alternative
over the others The city must make a declsion, however, as to whether
or not the subdivider will be required to contribute. |

If the developer 1s reguired to contribute, he should contribute
cashs, This is simpler than having a comblnation of land dedicatieon and
cash. A site acquisition fund, into which the cash contributions would
e placed, is highly desirable.

It will be desirable to set up the site acquisition fund on a re-
volving fund basis, an increasingly popular method used in highway right-
of=way acquisition. The city, for budgetary control purposes, may;désire
to appropriate money for particular capltal improvement projects which
inelude land purchase cost and to reimburse the fund when money 1s appreo-
priated for a particular project. Also, the city may want to purchase
sites for other public agencies, such as school boards and park authori-
ties, and to ﬁécept reimbursement by these agencles when they are ready

to use the site.

Summary of Recommendations
Following is a summary of the recommendatlons presented in the
foregoing discussion:
(l) The general slze and location of scheol and park sites to be pre-

served for public acguisition should be shown on a community plan.
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Administrative determination of precise boundaries should be made at
-the time of plat approval.

(2) Immediate acquisition of sites may be possible in some localitiles
and is the recommended procedure.

(3) Tt is recommended that the reservation of sites that cannot be
acquired immediately should be for an indefinite time period, to be
terminated upon the occurrence of unreasonable economic demage to the
land owner, as determined by established standards. At that time the
elty should be compelled te purchase the site at the price agreed upon
at the time of plat appreoval.

(4) A special fund is recommended, into which moneys weuld be pald by
the city and subdividers and which would be specifically designated for
‘school- and park-site purchase. It is further recommended that such
a fund be set up on a revolving basls, with subsequent appropriations

and payments replacing money expended.
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TABLE 2

Compulsory or Voluntary Character of School and Park Site Provisions
and Type of Zites Covered

Popu-. .- Date of = = Provisions Apply To :
* = - -
State and City™ lation  Passage Schools, — Playgrourds Other C‘S’I;‘E“l Vgl‘m
Cate- or Re- Parks, & ‘& Parks Public v ALy
gory2¥ vision3¥ Playgrounds Sitest*
Alabama _
Carbon Hill VII 1958 X X
York VII 1956 X X
Callfornia
Palm Springs VII - X I X
Stockton v 1943 X ' X X
Colorade
Colorado Springs v 1951 X X

1x Besldes cities, this column also 1ncludes counties and towns " The abbreviations are "Co."
for county 'and "t." for town: |

2*Local governmental unite were placed in the followlng population categories in accordance
wlth the populations given in the 1950 U. 8. Census of Populationy I--over 500,000, II--250,000 to
500,000, III~.-100,000 to 250,000, IV--50,000 to 100,000, V--25,000 to 50,000, VI—-lO 000 te 25,000,
VII--1 to 10,000

3*"PRO" where used in this column indicates that the regulations were either proposed or in the
process of adoption.

¥ This column indicates public sites In addition te the others listed. It reflects both provi-
sions which refer to public sites 1n general terms and those which specify sites other than for schools,
parks, and playgrounds,

<9




TABRLE 2 (Continued)

Compul sory or Voluntary Character of Schoel and Park Site Provislons
and -Type of Sites Covered

Popu- Date of _ Provisions Apply To
State and Cit ? latien Passage Schools, Playgrounds Other Czlélﬁul- vi;m-
>t 4 Cate- or Re- Parks, & & Parks  Public y 4
gory vision . Playgrounds Sites
Connecticut . S .
Manchester, t. v 1946 X . X
Meriden v 1950 X X
Milford, +. v 1955 X X
Norwalk v 1953 X X
District of Columbia |
Washington I 1938 X _ X
Florida
Dbaytona Beach v 1955 X X
Lakeland v 1953 X X
Pensacola v 1954 X X
St. Petersburg IV 1954 X X X
Georgila
Augusta ' 1951 X X
DeKalb Geo. CIIL . 1955 X
Macon v 1957 X X X X
Merietta VI 1958 X X
Idaho '
Pocatello v 1954 X X X
Illinols

‘Park Ridge VI 1954 schools only X
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TABLE 2 (Continued)

Compul sory or Veoluntary Character of School and Park Site Provisions
and Type of Siltes Covered

Popu- Date of Provisions Apply To :
State and City lation Passage Schools, Playgrounds  Other Cgrgprl;l— Ygiur;“
OJate~ or Re~ Parks, & & Parks Publie
gery vision Playgrounds Sites
Indiang
Bloomington v 1950 X X
Kokomo v 1953 X X
Tows
Gedar Rapids v 1953 X X X
Glintem v 1952 X X X
Dubugue v 1945 X X X
Kangas
Salina v —— X X
Topeka v 1954 X X
Wichita IIT 1953 X X X
Kentucky :
Covingtoen IV 1931 X X
Glasgow VIT - X X
Louisville Ir 1954 X X
Newport v 1946 X X
Owensboro v 1949 X X X
Paducah v 1954 X X X
Paris VII —— X X
Louisiana .
New Orleans I 1950 X X X
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TABLE 2 (Continued)

Compulsory or Voluntary Character of School and Park Site Provisions
and Type of Sites Covered

Popu~ Date of Provisions Apply To
State and Qlty lation Passage Schools, Playgrounds  Other Cpmpylw Volun—
Cate~ or Re- Parks, & & Parks Public sory tary
gory vision Playgrounds Sites
Maryland
Baltimore I 1948 X X X
Upper Montgomery Go. - 1953 X X Ny X
Massachusetts
Beverly v - X X
Fall River IIT 1954 X X
Haverhill v 1954 X X
Medford Iy 1951 X X Z
Pittsfield v 1953 X X
Quincy v 1952 X X X
Springfield IIT 1955 X X
Worcester IIT 1954 X X
Michigan
Bay Gity v 1954 X X
Flint IIT 1944 X X
Port Huron v 1948 X X
Minnesetsa
Minneapolis I —— ' X X ‘ 7 X
St.+ Cloud v - X X
Missouri
Ferguson V& X X

Kansas Glty I 1954 X X X
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TABLE 2 (Continued)

Compulsory or Veluntary Character of School and Park Site Provision
and Type of Sites CGovered

Popu-

Date of

Proviglons Apply To

_ , Compul- Volun~
. lation Passage Schools, Playgrounds  Other _
State and City Cate- or Re- Parks, & & Parks Public soTy tary
gory vision Playgrounds ‘Bltes
Missouri (Gentinued)
San Jose o - X X X
.8t Josephi v 1953 X X X
$t+ Louis I 1950 X X X
Nebraska
Lineoln v 1952 X X X
New Hampshlre
CGoncord v 1950 X X
New Jersey
Glifton N\ 1954 X X
Flizabeth III 1954 X X X
Garfield v 195k X X.
Mentclair v 1954PRO X X X
Newark IT 1954 X X
New Brunswick v 1954 PRO X X
Nutley ' v 1954 X X
Orange v 1955 X X X
Perth Amboy v 1954 X X X
Plainfield v 1954 X X X
Wew Mexico
-@Garlsbad 1951 X X X
Roswell 1954 X X
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TABLE 2 (CGontinued)

Compulsery or Voluntary Character of Schoel and Park Site Provision
and Type of Sites Covered

Popu- . Date of Provisions Apply To

Volun-

: - : Compul-~
: _ lation Passage Schooels, Playgrounds Other
State and Clty Cate- or Re- Parks, & % Parks  Public sory vary
_ gory vision Playgrounds _ Sltes
New York
Binghampten v 1938 X X X
Flmira v 1944 X X
Tthaca v 1953PRO X X
New Rechelle LIV 1948 X X
New York I T X X
Poughkeepsie - v 1954 £ X
Rome v 19k X X
Syracuse III 1952 X X
Troy v L= X X
North Carolina :
Fayetteville v 1950 X X
Greensbore ' 1953 X X
High Peint v 1948 X X
Ralelgh v - X X
Chio
Cineinneti I 1954 X X X
Bayton IIT 1933 X X
Hamilton v - X X
Lima v 1946 X X
Lorain v - X X
Mansfield v 1952 X : X
Portsmeuth v 1953 X X X
Oklahema
Tulsa IIx 1955 X X
Oregen :
Lane Co. IIT 1949 X X X
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TAELE 2 (Continued)

Compul sory or Voluntary Character of School and Park Site Provislen
and Type of Sites Covered

Popu= Date of Provisions Apply TFo

Compul- Volun~
lation Passage Schools, Playgrounds  QOther
Stete and Clty Cate- _or Re~ Parks, & & Parks Publie sory vary
gory vision ~ Playgrounds Sites
Pennsylvanla
Bethlehem Iv -— X X X
Chester v 1952 X X
Faston v 1946 X X
Harrisburg v 1954 X X
McKeesport. IV 1953 X X
Sharen v 1954 X X .
Fhode Island
Cranston IV 1950 X X X
East Providence v - X X X
Wewport ¥ 1950 X X
South Carolina
Alken VII 1956 X X X
South Bakota ‘
Rapid Gity v 195LFRO X X
Tennessee R
Bolivar VII 1957 X X
Cockeville ViT - X X
Johnson ity v -- PRO X X
Knoxville ITT 1953 X . X
Lewisburg YII 1951 X X
Manchester VII 1952 X X
Shelbyville VII 1957 X X
Waverly VIT 1957 X X




TABLE 2 (Goncluded)

Cempulsery or Voluntary Character of Scheol and Park Site Provision
and Type ef 8Sltes Covered

Popu- .Rate of & Provisions Apply To : _ _
State and Cit lation Passage ‘Schools, Playgrounds Obther Cg:r;lpu.‘l. Vzlun
PLate A  Cate~ or Re- Parks, & & Parks  Public Ty 8Ly
7 gory . vision . Playgrounds Bites
Texas . ' ' _
Corpus GChrilsti IxI 1955 X X
Ft. Worth II 1948 X X
Ban Angelo IV 1952 X X
San Antonio IT 1953 X X
Utah | 7
Ogden v 195k X ' X
Salt Lake Gity IIx 1950 X X
Virginia _
Newpoert News ' v 1948 X X
Richmend ' ITI 1950 X . X
Roancke v 1950 X A X X
Washington .
Tacems, III 1950 X X
Wisconsin :
Madisen v 1954 X X
Manitowae v 1953 X X
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TABLE 3

*
Size and Loeation and Methods of Obtalning Sehool and Park Sitesl

Methods of OQbtaln

BSize and Loeation of School and Park'Sitesa* School and Park Sites
a
State a o  on 5
: ) ) Reservation o
and g by % 5 98 8a T 83 4o 8 . b
oty 2d 8588 ER 8% &% °% B 48 8 Ee
Ay o om : g 3 :)g w o 4 P g kiﬁ & ok
-5 5% EF 49 o3 G2 By & §E 4, B
S8 §F a7 B3 R4 B3 35 0§ Ex 31X %
OO MR me AT a0 é?é%_ ;2.% A H e 33
Al abamsa,
larbon Hill X X
York X X
Californis
Palm Springs X X X X X
Stockiten : X
Colorado
Golorade Bprings X X X . X X X

- . —
L A1l local governments with subdivision regulations having school and park site provisions
are listed in the tdble, even though 1n some cases the provisions do not specify methods for deter-

" mining s5ize and location or methods for obtaining sites.

The capbions tabulated below ere for categories of school and park site provisions which are
explained in the section of Chapter I entitled "Provisions Dealing with School and Park Sites."

3*The captions tabulated belew are for categorles of school and park site provisioms which are
explained in the section of Chapter I entitled "Methods of Obtaining Schoel and Park Sites."”
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TARLE 3 (Continued)

Size and Location and Methods of Qbtaining School and Park Sites

‘Methods of Cbtailning

Size and Logaticn of School and Park Sites School and Park Sites
0]
State X o Reservation g9
o ema 5% 39 %8 f2. 03 88 .4 3 5é
oy ST of9 33 ©Y 8% A% S22 sy oo 2
Ay o w L o ® 7'3 j=gie 6> =] b o « -l -ﬁ o P
-G 5% 28 2% o% £3 £3 5 8% f. B
S8 Bp 54 BY FE BT 3§ 0§ dHr 24 i,
58 A & Ay 38 &0 ® o a H oo wH P
Connectilcut
Manchester, t. _ X
Meriden X X
Milford, t. X X X
Norwalk X X
Distriet of Columbia
Washington X
Florida
Daytornna Beach - X X X X
Lakeland X :
Pensaccla X X X X X
Bt. Petersburg X X
Georgla
Angusta X X X X X X X
DeKalb Go. X X X X X X X
Maeon ‘ X X X X
Marietta X X X X X
Idsho
Pocatello X -3
=




TARLE 3 (Continued)

Size and Location and Methods of Obtaining School and Park Sites

Methods of Obtaining

_Bize and Location of Schoel and Park Bites Scheool and Park BSiltes
©
State H o Reservation g
and S 0w W o 5 v o g . 5§
Clty 855 %DE): P a8 o 8 80 &8 3 L o B
nEGE 2 BR =4 43 3 0§ #h § 0 43
BY gk 0 ';g g o (= ]e) = - U o L m
5 BR ET BS 55 A8 dF % 3f %3 Be
(& & p‘lﬁ 0 o8 (¥ /o] 10 8‘0 = (=} Ho 0 [ JE
T11inois
Park Ridge X X
Indiana
Bloomington X X X
Kokomo X X
Iowa '
Cedar Rapids X
Clinten X
ubuque X
Kansas
Balina
Topeka,
Wiehita X
Kentueky
Covington X X X
Glasgoew X . X
Loulsville
Newpert X X X X
Owenshero X :
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TAELE 3 (Continued)

Bize and Loecatlon and Methods of Obtainin.g School and Park Sites

Metheds of Obtaining

Slze and Locatien of School and Park SBites Schoel. and Park Sites
State R | g o
and @ u'-n' =i g o @ 8 o R_SSEEVE—M 3 2
City 85 98 oa - o 8 85 88 - 1 o 3
HAEH Bd A8 0 9 q 8 3 o g o B0
B RO VI ) It BT B
59 8% 58 2% %R §E 38 3 &, 3y is
"o & 5 o' s g 8 58 =% S T3 25 5
OO0 MA Be MBS0 &8 2 A s &5 S B
Kentucky
Padueah X X X X
Paris X X X
Louisiana
New Orleans X
Maryland
Baltimore X _ X
Upper Montgomery Co. X X
Massachusetts
Beverly X X X
Fall River X X X
Haverhill X X X
Medford X
Pittefield X
Quiney : X
Springfield
Worcester ‘ X
Michigan
Bay City X X X
Flint X X
Port Huron . - X X X
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TARLE 3 (Gontinued)

 8ize and Loestion and Methods of Obtalning School and Park Sites

State

City

Methed of Obtaining
Bize and Lecation of School and Park Sites

8chool and Park Sites

Reservation

Clty Plan
Conformity
Percentage
Provisions
Suitable Size
& Loeatien
Population
Standards
Land Use
Qonsldered
Cpen Space
Comblinatien
Waiver oxr
Reduction
Bedication
Indefin=
1te Time
Specific
Time

| Contribution

to Site Fund

._Nﬁnneséta

Minnespolils

Missourl
Ferguson
Kansas Gity
San Jose
St. Joseph
8t« Louils

Nebrasks
Linceln

New Hampsghire
Concord

New Jersey
Clifton
Flizgbeth
Garfield
Mentelair
Newark
New Brunswick
Tutiey

b b

MM MMM
=
]
E
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TABLE 3 (Continuad)

Size and Location end Methods of Obtaining Bechocl and FPerk Sites

Methed of Qbtaining
8lze and Location of Schoel and Park Sites Bchool and Park Sites

! State
[ and
Gity

Reservation

City Pian
Conformity
Percentage
Provisions
Buitable Size
& Loecation
Standards
Land Use
Considered
‘Qpen Space
Combination
Waiver or
Reduction
Bedicatlion
Indefin-

ite Time
Specifie
“Time
Contribution
to B8lte Fund

Population

i New Jersey(Gontinued)
! Orange

Perth Amboy
Plainfield

New Mexico
Carlsbad X
Roswell X X X X
New York
Binghsmpton X
Elmlra
Ithacesa
New Rochells
| New York
[ Peughkeepsle
% Rome
Syraguse
Troy

3 North: Carelina

| FPayetteville

: Greenshbore
High Point X X : X X
Ralelgh X X

B4 44
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TARLE 3 (Continued)

Size and Locatlon and Methods of Obtalning Behool and Park Sltes

Method of Obtaining

Size and Leegatlon of Behool and Park Siltes _ Bchool and Park Sites
’ 0]
State . o § gy ’ - o & 3} Reservation §'§
ity 23 8% 27 % 8§ &% %8 & i3 g 2%
MEEE gE 84 sS4 @B 4§ A4 § 0 g8
79 85 58 3§ 3f g2 4§ &, 3p  i®
&3 4 B3 HE OEF 4§ 0§ £ gE 0 HO
Lo &' E w3 Ay A () &3 = | = H o wE & 3
Ohio
Cineinnatl X X
Dayton X X X X
Hamilton X X
Lima X X X
Lorain X X
Mainsfield X
Portsmeouth X X X X X X X
Oklahoma
Tulsa X X X
Oregon : )
Lane Co. X X X
Pennsylvania
Bethlehem X X
Chester X X X .
Easton X X
Harrisburg X X
McKeesport X X X
Sharon X X

6L




TARLE 3 (Continued)

Bize and Loeatlon and Methods of Obtainirig School and Park Sites

Method of Obtaining

Size and Locatlon of School and Park Sites School and Park Sltes
State o ‘
and 5] Reservation d o
City » yo @ g g o o o8 o 32
85 ¥8 o3 A9 of 8§97 58 4 L e o BR
P E + A - £ 42 ‘Fa w0 o s +23 e Al 2
mo§E g 34 sd &g 43 % dd @ o
59 8% 53 B ¥E 8¢ 4 3 &% i i@
| _, 58 MA Bs  mBd S8 88 g8 a S5 85 5 3
Rhode Island
Cranston X X X
East Providence X X X
Wewport X
South Qarolina _
Alken X X X X X X X
South Bakota
Rapid Clty
Tennessee
Bolivar X X X X X
Cockeville X X X X X
Johnson City X X X X X
Knoxville X
Lewisburg X X X X X
Manchester X X X X X
Shelbyville X X X X X
Waverly X X X X X
Texaé
Corpus Christi X ‘ X
Fort Worth ‘

08




TABLE 3 (Concluded)

- Bize and Location and Methods of Obtalning School and Park Sites

State
and
City

Bize and Locatlion of School and Park Sites

City Plan
Conformity
Percentage
Provislons
Suitable Size
& Location
Population
Standards
L.and Use
Congidered
Open Space
Qombination
Wailver or

Method of Obtalning
School and Park Sites

Reduction

| Dedication

Reservation

ite Time
Specific

Indefin-
Time

Contribﬁtion
to Slte Fund

Texas(continued)
San Angelo
San Antenio

Utah
Ogden
Salt Lake City
Virginia
Newport News
Richmond
Roancke

. Washington

Tacoma

Wisconsin
Madison
Manitowae

"
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