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| CHAPTER I
INTRODUCTION

 The reguiatibn of&outdobrzadvertising‘has béen a con-
troversial'snbjSCt_for many yé§r5.5 At the one extreme,'there

have been some 6utdoor advertising'companiés who maintained

- that there ShouldEbe‘no reétrict1ons‘on the location of bill-

boards., At the other éktrema, there have béen those who
wauldreiiminate all outdoor édiéftisiﬁg signs, arguing that -
they cause.iraffic'accidents, ruin the natursl beauty'of-our
cities and coﬁntrysides, and serve no ussful puﬁpose beyqnd'_
the profit of the advertising'COmpahies. Neither of these
extreme viewpoints has prévailed._

Outdoor advertising has become accepted as a legitﬁndte
business that performs'a“nséru1=ﬁnd'negded service in the mar-
keting of the mass production goods upon which our econonmy 1l1s

dependent., At the same time it has been rergﬁized that the

‘outdoor advertising business, like most other businesses, re-

quires regulation in the'interest'éftsociefy as a whole,

It 1s the intent of this study ﬁo=exaﬁ1né.the'§roblem
in éﬁ=ébjective manner;:to-analyze the factoré'which éré'pe-
culiar td tﬁe-outdobr advertising buéiﬁésS'and may need to be
rbguiated;‘toroﬁtiine and evaluate the various methods of regu~

lation in use; to trace the progress of such regulations




fhroﬁgh'JudiciaI_decisidn; dﬁd,'finaiiy,“tO'recommend a
course of action'which'wiil_ﬁe'equitable to all concernsd and

will 1essen the problem in the futwre.

The Oﬁtdéoranvertising'ﬁedia.

Current literaturs is not always clear about the range
intended when using the term oﬁtdoorladyert;éing.f No standard
nomenclature for the various types of_édvértiéing'is in
general use, Broédlj‘spéaking, outdoor advertising includes
all the forms of édvértisiﬁg}‘eithér pictﬁiéd or written,
which are displayed té’peoﬁle-out-of—doorb;' _*

vutdoor advertiéingksﬁﬁuctures'ﬁgy'be-ci&ésified into
two general categories: [sapafate;use.and accesﬁbri-HSé signs.
The separate-use sign geherally adveﬁtiﬁes a.proauct or serw
vice which has no direct relation té ﬁhe actual-or.permitﬁed
use of the land on which it 1s Iocatéd, ﬁheréas, the acces-
sory-use sign relateS'direéﬁly td'the premlses,

Within each of these bfoad-clasSifiéatibns, there are
manj veriations. As might'be-exﬁéc£ed, SQme'tyﬁés of éigHS'r'
present more problems than do~otheps‘"=W1£h the exéeptidn of

the random sign, the signs 1isted under the separate-use clas-

sification have been‘given'thé names adopted by the Associa-

tion of Natibnal'AdvertiSers,VIncorporatéd.

 Separate-Use utdoor Advertising Signs

Twenty-four sheet poster ,==The twenty;four_shEQt poster is &




standard;size-panel twelve'fEetvin height'andttwéntyéfive

feet in length which 1s generally mounted on & structure

‘three to feur feet above the ground or on top of & roof, It

15 the most widely used structure and 1s better known as the

"»111board" or ﬂpester.panel."

'Three;sheet pogter.--The three-sheet poster 1s a smaller

sdltion of the twenty-four sheet poster with outside dimen-
sions eight feet-seven'inchss highlby‘four'feet—ten inches
wide, 'ft'is'generallyimounted‘en the walls-of buildings in
urban areas and near t0 the retail eutlets whers it serves as
a reminder to passing pedestrians. | k

§pectacular.--The spectacular is a larger permanent electric

sign with' an individualized design including special lighting

and action effects. ‘It is generally located in downtown

business areas. '

| Painted bulletin.--The painted bulletin is a structure some-

what larger than the twenty-feur sheet poster, ranging uap to
eighteen feet in height by seventy-two feet in length with

the message painted on the face of the structure rather than ,

'pasted.

Painted wall.--The painted wall, asg the name implies; is

-'painted on. walls of buildings, generslly in shopping areas.
‘Due to the nature of the walls available, these signs vary
widely in. size, |

Randomasign.--The*rsndem signfis any separateéuseloutdoor‘ad_




vertising structure which 1s not similar to one of the above
nemed signs in both dimension and ugse, These signs are more
widely knewn as."snipe signs,"” The two most common forms of
rendem‘signs ere-the small signs"loceted on'the'frent wall of
a retail business, advertising a single product sold therein
(soft drink signs on the front of & corner grocery; and the
small roadside sign edvertising a business or service located
a few miles further along the road (John's Truck Stop - Ten
Miles). . |

‘Accessery-ﬂse uutdoor'Advertising Signs
”Name_plate.--The name plate is a small lettered plate’ or sign

= pertaining only to the neme or the name and professional oc-

cupation;of the resident.

Identification'sign.--The‘identification sign displays only

the name and use of a public or,quesi-public bullding, club,
lodge‘Or'institutieng or it nsyedisplsy the neme and address
of an apartment house or hotel.

Real estate sign.--The real estate sign sdvertises the rental,

lease, sale or contemplated improvement of the property on

which it is locsted.

: Bulletin besrd.--The bulletin beand 1s a structure that gives

the name of 8 church scheol or other institution, lists the

services or activities cerried on therein and gives the nsme l

of the minister, the principal, or the hesad of the institution.'




BuSihééQﬂsigh;é-Thé busiheés éign-is any'structure or déviceA
whicﬁ éives the name Orrcharacter of‘the'businéss conducted
on tﬁélpremises. It.may'alsb advertiSe é service or product
rendered or produced on ths,premiégs}- Business signs may be
flat, projécting; vertiéal\or‘horizontal éhd-maj.bg_displayed
from"a;wailg pOIé, roof‘or-the:groﬁhd;ihowever,'the wall 1=

the most commonly used location,

.Projecting or Overhanging Signs

The study of" overhanging or proaecting signs will be
excluded rrom this report entirely. The variety of overhang-
1ng signs and their corresponding regulations 1s,éufficientlj
complicated to warrant thelr béing the Subject-of~a'speciali
study;\‘Furthermbre; thaéé7sigps are not a 1egél problem to
the community 1nethat there 1s no inherent right t6 maintain
an enérdachmeﬁt over the public way;'uThis point has been well

settled in a nqmbgrldf-court cases. Yne recent case 1s People

Y. City.of Chicago, 112 N..E, (2d) 616 (1953j, in which the

court upheld an ordinance regulating the projection of signs -

over public property. The court ruled that the right to erect

and.maintain.an encroachmént‘over a public way 1s not 1nherent

‘and, even when. permitted, the right may be withdrawn at any

time.

"': Early Advertiaing and‘ﬁegulation

Whan Johannes Gutenberg 1nvented printing from movable |

: é“,._,.




type in 1450, the concept of masa communication chenged

completely. ;WidencomMercialfapplication became practical

‘and the modern use of advertising.was 1nit1ated'with the
handbill,

During.the seventeenth andjeignteenth centuries, a-
nother'form of edvertising made 1tefappearanoe-1n the form
ef the-outdoer eign.r Places of busineee, such ae<bootmakers,
tacerne, blacksmiths and apethecariee_identified their eheps
'with signs wnich'ﬁere symbolic df'bbth trade and firm.,

When Alois Senefelder perfected the lithographic

‘procese in 1796 he provided the means for merging. these

earlier ferms 1nto what became known as the illustrated pest-
er.' At first ‘the posters were attached to walls and fences,
but the desirsble locations-eoon were covered;and_billpoeterer

began'to‘erect*their‘own'structuree; ’By 1896”*the-1n1t141'

"boards" had been’ replaced with structures of matched lumber

and tongue and groove construction. During this eame period .
1mproved roade were being develeped throughout the country.__

The automobile made 1ts entrance on the American scene

*at approximately the turn of the oentury.» Paved highways soon -

followed and within a few years a network of roads hagd been

established acrees the country.; As. the number of travelers

increased, a ready-made market was created for the outdoer_

nadvertising~industry.' Soon the roadsides broke out in a rash

of signs and billboards.' Such popular iteme as Maine clams,




Georgia pecans, and Florida citrue fruite were advertised
across the - countryside wherevery the automobile traveled.

Early in this century community-officials, in response -
t0'thé heated demands of the-peoble;-began-to take action
egainat the adtertieing signs‘whichﬁwereeincreasing in'number
every'day. Numeroue ordinences were paesed regulating or
prohiblting outdoor advertising. Becauee they had been hast-‘
i1y drawvm and in,most tases were baeed primarily on the ‘
esthetic viewpoint, the courts quickly nullified ‘such’ regu-u
1ations as being outside the scope of the police power.

- Evidently these setbacks did not 1essen-the public fervor be-
cause the people continued to: preteet '

In 1911, the case of St.: Louls’ Gunning_Advertising co.
ve St.: Louis, 235 Mo, 99, 231 U,-S~'761 (1913) was decided, .-

This case marked the turning pointiin-the sttitude of the

courts toward. outdoor advertising regulation. - The: court up-
held an ordinance which 1imited the height of billboards to .
lu'feet'andrtheir'maximnm-area to*Sdo,square feet,'required

'that'they be erected 15 feet back of the street 'line and that

thelr ends be not nearethhan.aixﬂfeetfto anypbuilding or side

line of' the lo%t, nor nearer than two feet to any other bill-

| board,Tandfthatfthere-be'a clearance‘of‘four-feet between
'tneir‘lower'edge and the ground.r The court made it clear that
the police power might be exercised to protect community

health, safety, and morals.




- In. addition, the ceurt set a precedent by recognizing
that billboards, wall signs, and roof eigns were In a c¢lass
by themselves,leaying-‘

We are alse of the epinion that thoee cases which

‘hold such ordinances to be void (ordinances which
classify billboards, wall signs and roof signs
separately from other siructures) because they '
were clasa legislation, are also. unsound, for the ]
reasons before stated, that blllboards . . . be- :
long to a class by themselves, and when. they

alone are neamed in an ordirance, there are no

other structures of similar character to be found
in the city which could be reaaonably included with
.them., : -

Another notable landmark in the hietory:of-efforts te

restrain the outdoor advertising industry wes recerded ﬁith '

‘the decision of the Supreme Court of the Philippines in

Churchill v. Refﬂertigfcblleetor of Internal Revenue, 32

Philippine Reports 580 (1915)._ The declision upheld a statute
which empowered-the Collector te remove biiiboards if they
were objectionable to the sight, as & proper function of the

police poyer;‘ It was-stated'that'oﬁjects maj'be“as offensive

to the eyes &s to the earedand-nese‘(of even more s0). The
opinion wes also put forth #het the'auccess'ef'billboard ad-
vertising,depende\net‘so‘mueh oﬁéthe"use ef private property e
as 1t does on the use of the traveled way.

Probably the meat widely quoted regulations and subse~ .

| quent 11tigation developed in Massachusetta. ‘A,constitutional
"amendment in 1918 specified that: "&dvertisiﬁg in publlc ways,

in public places and on private property withinlpublie'view,"




'may be regulated and restricted by law."l In 1923, following

a statute“autherizing.theuDepartment'er-Public'Werks to license
billboerds; a regulation wes adopted that prohibited bill=

‘boards in scenlc areas, within 150 feet of an intersection,

within bloeks'in which ﬁhe-mejority of the buildings are resi--
dential on beth sides of the street, and within 50 feet or
other distances ef any highway, depending upon the size of the
billboards, : _ :

The eombined biiiposting'compseies of the‘United States
joined ferees ahd‘seeured‘snlinjunetien and a lengthy,ceurt
battle-get.underway.. Fiﬁaiiy,'after'years‘of-litigatien, e

declision was: handed down in the case of General Uutdeer Ad~

vertising Co. V. Department of Public Works, 289 Mass. 149

(1935). The_Supreme court~pf th”State_held that_the reguia?

.tioﬁs'beingmcontested~were.des1gﬁed to promote safety of tra-

vel upon the highways, to promote enjoyment of publlc parks,
to shield highway travelers frem business appeals, to- protect

property from depreciation, and to make*the state attractive

.t0'visitefs, and that they were therefore & preper‘exercise

of the police power. .

One of,the'mpstfimportant results of this case was the

‘reeognitieﬁ that'billﬁeerds'were 8 different use from acces-

'sery#use“signs,‘the-eourtfstatipg:

loonstitution of Masseehhsetts, Article 50,
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:The rules, regulations and statutes aré not appli- '
cable to:signs or: advertising devices: indicating

~ solely the person occupying, the business trans-
acted - on; or the sale or letting of, the premises.,
They relate alone to advertising carried on as &
business. :

rMeanwhile,ﬂa great poﬁular movement to abelish outdoor

advertising was slowly getting underway. Many citizenforgani-

zaticns carried on educaticnal campaigns to spread the . idea.

The American Civic Association, under the 1eadership of Dr,

- Je Horace McFarland, was'a pioneer in this effort. Another |

was the late Mrs. W, L, Lawton who:was instrumental in the

rounding of the National Roadside Council in 1923 and the

-National Committee for Restriction of Outdocr Advertising in

1924. Mrs. Lawton conducted roadside surveys throughout the

United States, the results of meny having been published in

the American Civic Annual.z

In the late twenties and early thirties, a host of
material was written and_publisheduon the subject of cutdoor

advertising-regulation in an attenptftdrpopularize the move-

ment. These articlesrappearedrintsuch:well known publications

as: anerican'PlanningsandfcigiciAnnual, civic cComment, plan-

ning and Civic Corment, Nabure Magazine and The American Clty.

Thrdugh these conbined.efforts, the movement reached. a

greatznnmber of people, - As a result, numerous roadside clean~

up canpaignstwere organized andtconducted,fgenerallyrby

: 2American Civic Association, American Civice Annual,
Edited by Harlean Jemes, Harrisburg: Mount Pleasant Press,
1930-1933, Vols. 2 = 5. See also other early editions.




11

women ' s groups, such as garden clubs and civic associations.

l Their first efferts were directed towards cleaning up ‘the

rightseofhway. This was-followed with lgtter-writingucmm-
psigns*urginé manufacturers notgto purchase space on the
outdoor boards. In a few extreme ceses; they encouraged the
boycotting of products_that were edvertised outdoors.
Pennsylvania reported that'zh;83h illegsl“signs were
removed from-eight highway districts and that 7391*add1tiona1

signs were removed after conferences With property owners., A

'total of 32, 225 signs ceme down during a two-week period in

1930-.3 The CQunty Conservation Committee of Loundoun County,
Virginia, removed more than 1,500 billboards end signs, 1,000
oflwhiohlhed been'erected illegallygd The removal of the re-
maining 500 was accomplished by‘the'committee'srinterviewing

‘property owners along the highways and securing their coopera-

tion in excluding outdoor advertising from their respective'
properties.u Several thousand‘signs were reported removed

from along New Jersey highways after the passage of an act .

'regulating and taxing billboards.

When confronted with ‘this expanding movement the out-
door advertising companies began to encoursage voluntsry cooper—

ation between the ~opposing groups. Generally the cooperstive

3american Civic Asseciation, "Roadside Improvement
Notes," Civic . Gomment No. 31, November - December, 1930, p.
20.

h1via., Yo. 32, Jenuary-February, ‘1931, p. 21.
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movement was unsuccbséfﬁl,‘ih large part dﬁthoqthe'fact that

many-sign‘cbmpanies didznot'belong to the association and re=~

fuged to take'part'in‘the4volﬁntary‘coéperétion.movement.

Since this periOd_bf aggreséiveness agalnst outdoor
advertising, popular 6p§oéition'seems to have lessened con-
giderably. Both sides seem to be going more slowly and

neither‘apﬁéérs anxious to get into ¢éuft."California has

| fostered several éountyTzdningfordinances'which strictly-:;

regulate outdoor advertising along thelr major highways.
Massachusetts has established an outdoor advertising authorfty

under an smended law passed in 1946. Otherwise the situation

remains fairly static. State laws are frsquently-amendéd,

but the character of the changes has not been important.




CEAPTER I1.
THE OUTDOOR ADVERTISING CONTROVERSY

It 1s clear from the development of oubdoor advertis-
ing and 1ts subsequent,regulatioﬁ, that‘thbre are confiictf
ing opinions about the d6sirabllity of this advertising
medium, _ | . . _

‘The opiniOné of people actively involved in the out-
‘door advertising controversy vary from phe extreme to the
other. one smali group would QOmpletely abolish signé.and
billbbards from our roadsides, thereby virtually elimiﬁ;ting '
thé outdoor'adveftising‘industry;‘-Anotbsr small group wOuldk
erect as many signs as possible at every available location
in both urban areas and along rural highways.f Fortunately,"

;:between these two extremes are found the great majority of

Ej"Peop].e. They consider outdoor advertising a 1egitimate busi-

‘ness which-should ‘be permitted subject_QO reasonable restric- .

tioné which will make its‘use aéceptable in our QOciety.
There is general:agreeﬁeﬁt'thﬁﬁ*outdoér advertising

signs (in the separate-use eclassification) should not be per-

mitted in residential districts or in scenlc areas, Likewise,

there 1s general #greement that they should be permitted in
commercial and industrial distficts.‘~The primary areas of

current centroversy are‘thé retail shcpping center and the
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rural roadside, The problems in both of these areas have not

been resolved in an'écceptable‘ménnér.. Reduction of the area

of diéagreement Qvér'ths'naturé‘and'extent of controls re- -
quires an'évaluation-of outdoor advertising and of‘the'argu-

ments for and aga;nSt'its regulaﬁion}

The Uutdoor Advertising 0peration

For the purpose of discuasion,_outdoor advertlsing will 

be divided 1nto three types of(oPQrations* (1) the organized
1ﬁdustry; (2) individualiadvértisiﬁg companies not belonging
to any association and individuals and businesses.that éfect
rendom signs, both of which ere frequently characterized as
“fly-bj—nigh&":operatiéné; é£d.(3)'business'owners who erect
accessbry-use signs, usually Onrthe fronts of thelir bulldings.
The Outdoor Kdvéfti&ing‘lnduStry :_ |

| The outdoor advertising 1ndustry is eomposed largely
of members of ths uutdoor Advertising Agsoclation of America,

Incorporated, - Its-membarship'makes up approximate;y_90 per-*
cent of the outdoor advertisers in the United-states. The

1_ members are usually separate cempanies which 0perate in a

.part of or throughout a city, county or state, depending upon
the siza of the - individual business.

, - The Uutdoor ﬁdvartising Association of America, In-

‘corporated, recommends standards for display structures,

establishes stahdérd‘dimensions and,iayOuts for poaters,f
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ggides'plant operators ih'detsrhising the:number‘of pester
panels necessary for adequate coverage and recommends stan-
- dards of public;poiiey.‘ | o
| To.be;axmember'of the_sssocistion, ths individual com-
panies must séce@tfandjfollewJeféshiﬁetiOnal stendards and
policies. Probably the most impertant document which has

been adopted is ths statement of” governing policies which re-

quires:l

1; Members of this Association will’ erect and- main-.
tain- advertising structures oniy:

a. upon- property leased or owned by the members,

be In‘accordsnce with Association standards of
construetion and maintenance;

cs in such manner as to recognize and respect the
public interest in
(1, natural scenic beauty; :
(2; parks, historical monuments and shrines,

and their immediate approaches;

d. upon property which.may be employed for busl-

ness, ‘commercial or industrial uses.

2, Members of this Asscciation will display advertls~
ing copy only: : _

a.- which conforms te all requirements of law;
b. which 1s truthful in every respect and is in
accord with the moral standards of the community.

3. Members of this Association will actively support
religious,*educational, charitable, c¢ivic and ‘govern~-
mental programs by making outdoor advertising available
for such appeals in the interest of community and nation.

;Trafiic‘Audithureau, Ineorperstedavan important function

(which‘is7neeessary for the.eontinued'effectiveneSs of'the out-

: 10utdeor Advertising Association of America, Inc.,

Governin Policies, Chicago: Cutdoor Advertising ‘Assoclation
of America, Inc., 1956, pp. 4=5. ‘
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door eGVertiSingfindustry is-peffefmed'by the Traffic Audit_“
Bureau,.ineorporated. The "Bureeu“ furnishes advertisers

and advertising ageheies with iﬁpeftial information on out-
door advertiSing circﬁletion.'dThe'buréau analyzes-plant lo-
cations (a plant fefers‘to the~physicaljproperties‘ef a local
outdoor edvertising~eqmpanylffer_the'purpose of rating the
-value of the individuai penel-positions and circulation.
These ratings are published and distributed to both adver-
tisers and their advertising agencies.‘

,'uutdoor Advertising, Incorperated.--Even an advertising com=

pany needs’ to sell its services and this is done for hundredSa
of plant owners through uqtdoepwﬂdvertising, Ipcorpereted. :
Thlis is the_ergenisation.whieh.sells_the medium to prespec-
tive advertisers and agencies on a national or regional basis.,
- Outdoor Advertisng,:incorﬁéreted,‘prepares presentations"
demonstretiﬁg the:@edium'and*its*applieetion, rlans national
or regibﬁeixgdvertising'eampeighs;-furnishes'cost and space
estimates for all types of outdoor ed?ertising, creetes.cepj
-and*aft'ideas and‘pfovides=assistenee‘throughout advertising
campaigns. | |

Natienal Outdoor Advertising BureauikIncorperated.-«One other

agency also widely used 1s the National Outdoer Advertising
Bureau,-Incorperated‘ In essence, it is a cooperative outdoor
edvertising depsrtment maintained'by severel hundred adver=-

tising agencies to facilitate placing and checking an outdoor
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‘campaign for its clients.ﬂi:‘ _

Plant ©° erations.--The “plant“ is ths heart of the outdenr

advertising business because it 18’ msde up of the actual
structures that the company maintains and‘on,which 1t places
its nostérs. The plnnt'mnnsger-is responsible for surveyimg H
the market to determine apprspriate sreas'for the location of

panels, Then he must either purchase the sites or obtain

leases for his panel lbcsticng. Once the manager has ac-

quired a right to the prOPsrties,-his‘priMary concérn is in
erecting standsrdntype-a&ientising psnels'and maintaining them '
in good condition., _

_ The advertising business is drawn primarily from two
sounces. Probably anywhere from.65_to 85 per cent,of the
business which the plsnt 0wnsr'rsceives 18 the result of its
having been sold to.natisnsldsdvsrtisers.by Gutdoor Advertisg-
ing, Incorporated., = Local advertising accounts for anywhere
from 15 to uosperfcent'of_ths_OntdOOr'adﬁsrtising volume. Eos-'
avér“much*depends upon thelpartiCulaf locale. ‘Some plant
operators have as mncn'ss.70:psr cent‘of their tbtsi-valumé

resulting from the usersf'ths'medium-by lodal'aééounts; ~Loca1_

‘advertising enables the plant manager to keep all. of his
panels in use during that period of the year when national ad-

vertlisers may be pnrchasing-space for products of a seasonal

nature,
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When an advertiser purchases outdoor coverage of a
market, he purchases what is known 1n the 1ndustry as a “sheuh '

ing." For example, a' 100 shewing includes a-sufficlent num-

- bex ef panels to’ give complete coverage of an entire market.

Cemplete coverage is essumed to be obtained when the adver-

tising message is expcsed to;almcst everyone"whc‘ia moving
about in the market during & 30-day period. In certaln areas,

1t-ie-a1ec possible to purchase 25, 50, 75 and 150 showings

which have a total number of paﬁelerapprcximetély equal to

their ratio with'theiidO'ehcwing. For example, & 25 showlng

,weuld have eppreximately_one—fourth the ﬁﬁmber ef'panels in a

100 showing. The 150 showing is believed to approach the

max imum 1ntehsity which 1s”§ract1ca1 to obtain, Thp'@utdeor

- Advertising Assoclation of America helps_the'planticperetcr

determihe‘the number.of‘eehels_needed“rer the various showings,

1t shouldrb_e]I-’_@.‘al,i’zéd that the"nmb‘er of panels needed
to satisfy a spec;fiedshcwing‘will depend upon the slze of
the market or the city in_.which_ located. In a small towm, 10
:panele might repreeent a'ieocshbwieg; whereas in a large city,
the: seme 100 showing might require 200 panels,. A:ferther

complication 1s introduced becanse all advertisers do not want

_the.same.typee‘of_locetions,‘and it may be nece ssary for one

plant operator to maintain eeverel hundred panel locations in

‘order to offer a varied number of showings.

‘The rateeefOrithe'varieue:showinge are determined by

the plant oﬁerater;i Each operator determines the number of

Y
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ﬁanels $0 effeetively'eeeefftga'markete “The retes will vary
from one plant to anoﬁher,-deﬁehding primarily upon the popu-
lation within the market; the intenslty of the showing de-
s;rea, and the'eggregete'lené rentals for the properties on

which the adveftising_atruetureS'ere~located,

"“Fly-Bynﬂight" Operationa T

 There is a- small segment of the outdeor advertising

business carried on by 1ndependent operators who do net belong ‘

_'te any organizatien or associationo They do net,in most

cases, put up a standard-size sign, the maintenance of their
signs is lax or non-exietent and- the appearance of their signs
isiusually not‘of_an,acceptable quality. Theirandem signs, as
previously deecribed; generally fell into thia:clessification
eS'de some of the large roadside signs maintained by certain
'eandy eempaniee,‘gnd pelitical'announcements or posters.
ACceesery-Use Advertising 31gns

As has been- previously stated, accessory-use signs ad=

' vertiae a preduet or service which is located on the premises.

These;signe qsuallwLgite«enly;the-name aqd\the naturevof the

: businees‘and;ere meet-freqﬁent15~feund on the'f#enﬁe of build-

ings. ‘The”sighS'may'eeﬁeiectedfdurfngnthe‘eenefr&cﬁien'of a
building, they may be. ereeted by the" owner or proprietor at
the time his businese is- established or an advertising com=
pany may be hired to designfandrereetfthe‘sign fei“an owner,
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In-any:caSe,_oncé’ths'signjis'in piacs:it becomes & permanent
part of the structure and is consideéred incidental to. the

primary‘uSe~offthe premises,

chsracteristics of the Outdoor Advertising Business
- The principal characteristics of the’ outdoor advertlia~
ing business tsnd to dlstinguish 1% from ‘any other business.

‘The whols.fieldzofladvertisihg.is-&“fundamsntal and essential

part of the mass produstibnxand distribution process. It

exists because;ths~prodﬁcsrs‘or'goqu'snd gervices need a

means of bringing'thsir.products and services to the attention
of thsipublic;rand,»coﬁvsrssly; the public needs 8 means of

finding out about the products and services available to them.

- The constant. flow of goods and. services from producer to con-

sumer maintains mass produqtion and employment,

outdoor adisrtising‘is-one.of the five major media for
conveying messages to the pﬁblic;ﬁ The othérs are: .newspapers,
msgazines, radio and television. .In 1953 approximately
$175,000,000 wes expsnded on;ostdoor'advertisihg,’which was
snly 2.2 per cent of the totsl advsftising ex']:n.'»rndirtt-.lzmss.‘2 Al-
though it 1s & small portion of ths total _outdoor advertising
is a sizeable business, The 1948 Census of Business listed
798 outdoor advertising establistments with ennusl gross re=
ceipts of'$11u,881,000, which is an incrssse of'$68;000,000

: 2Unitsd states Departmsnt of;. Gommerce, Bureeu of the
Census,_ststisticsl Abstract of ths_United States, Washington°‘
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over that reported in“1939$3‘tIn:additien,'in 1948, a pay-

roll of $38,405,000 wes distribntedfameng 10,567 employees.

| _OutdoerladvertiSing-is'an iﬁpertant advertising me-
dium becsuse it is the only one-that'reaches'peeple-out-of—
doors. In fact, the primary reason for ths existence of
outdoor advertising is this ability to deliver an advertis-
ing message to prospective purchasers whille they are out-
of=doors, Meny companies which distribute their products te

-3 natienal market depend upon the,outdoer medium as an in-

| dispensable part of thelir total advertising programsu The

distinctive role of outdoor advertising may be described as
fellews._

Memory funetion.--The simplicity of a uell-executed poster

can produce an image which is_likely to remain in the mind_

for a considerable period of time. While'the-vieﬁer‘nay not
be awars of the impression, indeed, may not be conscious of

the fact that he has looked at an advertising poster, the

,particular product being advertised is likely to register |

over and over’ again in his subcenscious mind

W

‘ 3United States Department of Commerce, Bureau of the
Census, United .Statses Census of |Business,. Sérvice Establish-
ashington: vVermment Frinting Office, 1948, Vvol.
7, Ppe. 1.09, 13 02. :

uAssociation of Hational Advertisers, Inc., Essen-
tials of uutdoor Advertising, New York: 'Association of
L4 8ers, INC., 1952, PP. 31-32.
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'Advantegeous sales 1ocation.--It delivers a- message at the

time the prospect is most likely to be conscious of his need E

for the product or service advertised. Automobile manu-

- facturers and'gasoline marketers utilize this. principle con=-

stantly in placing their sdvertisements along major arteries
and highways.- B .
,Reminder.--uutdeor advertising serves a Peminder function
?also.‘ For - this purpose it may back up or reinforce other '

media or vice. versa.

Market coverage.--uutdoor advertising is purchased to cover

a market and;deliver its;message at points of high traffic
concehtration, . Beceuee.ail.kinds of peép1e ride in automo=
blles, 1% 1s possible for outdoor advertising to reach
people ‘4n all income groups and in all areas of the market.
A portion of the people within any"city passes the same sign
locations every day. Uthers mo#e'abOnt ths{city.and are ox-
posed'to different postersfat_vsriousotimes during the month;
Me#ing’marketee—Outdoor.advertising delivers 1ts message to
a moving market. This-is'especiallyzimpcrtant because»it
requlres a type of message which will attract and be effec~
tive at just a g1,‘_a_it;;_u.-'-'.e\.‘= It mnst spesk quickly, memorebly and

repeatedly.>
Argunents for' and agalnst Regulation
'In;prder'to'understaﬁd and evaluate the avguments for

S

Ibid., Pe 30.
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énd againét the regulation qf‘oﬁtdOOr'a&vertising, 1t would
seem logical tb'analyze theurééuiations in terms of their

- goals, . Heretofore, the arguménts'have generally given pri-

mary emphasisfﬁo_those"pointSIWhidh were believed to' be
most acceptable fe the courts. Whether-théy'were fact or
fiction seamed?unimpofthnﬁ. Norman Williems, Jr. in his

Planning'Lawlénd*ﬁemocrdtic'Living67

suwmed up the situation
very wells:

In order to get planning decisions and- regulations

- upheld by the courts, which &re’ usually unknowledge-~
able about the: problems involved and often tend to
be hostile, primary emphasis in planning litigation -
has, naturally enough, usually been placed on what-
ever arguments seem likely to make the particular
regulations 1nvolved easiest to uphold. Thus, in
zoning cages, no matter what the real problems are,
it 1s” generally argusd that the regulations under
attack were really concerned with considerations of
public health and safety. .Moreover, it.is cus~
tomery also to invoke 1the general welfare,! in a
way which seems to assume that this is something
definite. and meaningful, and also scmething quite
different from health and safety. It is rare that
the particular problems affecting health, safety
or other aspects of welfare are spellad out, ana-
lyzed and evaluated.

The prineipal aims of outdobr’ advertising regulation
are: | I |
1. Protéction against eutomobile traffic hazards,
2. Protection against falliﬁg Signs'or'stfuctures,and'
electriqalldefécts; - W

3. Protection of property rights,- '

‘ 6Nor.man Williams, . dre, "Planning Law and Democratic
Living," Law and Gontem-orarw Problems Leand Ylanning in a




he Protection of ‘health; and merals,’j_ ,
5, fretection of 1ight air and open space,

6. Pretection against esthetic nnisances.'

'Probably every outdoor advertising concern would agree that

these are worthy objectives for the regulation of ‘any ac-
tivity.‘ The dispute occurs because there is a difference of’
opinion as te the extent of" regulation needed to obtain |
these_goals, Perhaps an individual analyeis.will-make the

fiasues clear,

Protection Against Automobile Traffic Hazards
The popular arguments uhich have been developed in
reference to outdoor advertising and automobile traffic

hazards are not entirely_based on facts, Generally, the

~reasoning used by the proponents of Olli'tdoor'advertisiné -

regulation is*that a,person operating a vehicle eannot give
his full attention to driving if his eyes are constantly

diverted to signboards along the roadway. The'familiar eX=

| ample 1s that of an automobile traveling at the ‘rate of 60
: miles per hour, If the driver'e eyee are diverted for three
seconds, the vehicle will have traveled a distence of 26l feet

 while his eyes were off the road.

In theery, this sounds eonvincing, but actuelly it

is probably.a rare occasion whenua driver takes his eyes
~ completely off;the road. It is entirely'possible'for-a driv-

er to 'glance at a billbgard”and'still pérceive the general
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roadway éitugtion‘ﬁith his side vision. On the other hand,_
the driver ﬁho‘takes his eyes cqﬁpietely off the road to look
-at a sign is'jusﬁ as likely to do the same thing when looking.
at a scenic view. In fact, the question might be posed: Ié
it any more dangerous to look at & billboard than it is to
.take in a scehic:view?‘ |

A counter?art5to this-argqmént, based o#~the‘distract~

ing qualities of outdoor advertising, 1s the alleviation of

- hypnosis thsory, The outdoor advertising'concerns-point out

that one of the causes of accidents 1s the failure of driv-
ers to remain awake., The claim 1s maede that drivers who  '
spend & considerable part of thei% time traveling along
dreary ruralfroadsides are.lulled“intofa gﬁate of hypnosls bé-
cause thére5ié nofhing to distract thSm sufficlently to keep

them awake. They feel that the use of outdoor advertising

"signs along”the roadWay may alleviate the monotony, help to

prevent drivers from gettipg sleepy and thus reducé the nume
bér of-accidents. | "

" Fortunately, a:f€ﬁ=sﬁudies‘ﬁéve been made which ex-

. amined thé'question in sufficient detall to justify = deci--

sianbased bn‘something other than opiniéno' The fact that

outdoor advertising companieé contribuﬁe génerously of their
time and boérd‘space for:safety;campaigns, siog&ns; et éetera,
is only an incidental.Qonsiderationﬂin-ﬁhé matter of traffic
safety. The real'quéﬂtion 1s: Do outdoor advértising signs

create traffic hazards¥
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Several studies have been made of selected portiope[
of highways in Maryland,'New_York; Conhecticut, Illinois
and New Jersey.7 Hoﬁever,_none-of them differentiate.be-

tkeen accldents caused by vehioles entering and leaving the

highwaylandfthose oaﬁsed by roadside distractions. Theree

fore, no valid conclusions‘may be drawn. Three studles in
Minnesota, Michigan and Iowa examined;the problem more
thoroughly and do help to answer a few questions. N

Minnesota study.--The Miﬁhésota'etndy computed accident

rates for tangent, curve and_intereection sections of a
highway ahd related them'tg aifferent'traffio volaﬁes and

roadside features, one of which was outdoor advertlising

-signs. Several results were reported.8 The accident rates

~ for long-tahgentslwere not“significantly different from

those for short tangents, disproving the theory that sheort

tangents interrupted by curves and intersections should tend :

" to keep vehicle operators alert.‘ If this result can be ap-

plied to the alleviation of hypnosis theory, it would tend

to disprove it also.

7Robert R Bowie,,Roadeide Control, Baltimore. Maryé
land Legislative Council, Research Dlvislon, 19&0, Report
No. 5, pp. 15’ 16. ' ’

8paul R. Staffeld, "Accidents Related to Access
Points and Advertising Signs in Study," Traffie Quarter_x,
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Another resuit&ﬂa&"ébtéined byucémparing'éccident
rates for curved and'tanéent3$ectioﬁs of roadway having
similaritrafficwvolumgg}and:speed limits; Sﬁbstﬁntially
higher rates wefe foﬁﬁd'in all but:three groups of curved
SectienS“which indicﬁtes_that curves are more dangerous to
the highway traveler. . s | _ .

When relating highway accident rates specifically to
outdoor advertising sigqs,ithg-epnclusions-were reached
that there was a-positive relationship betweeﬁrad#ertising |
sign frequeneies aﬁd,accident rates gﬁd fhat iptersectioﬁs |
with'four or more signs had an ﬁccidént‘rate“approximately
three tlmes that of intersections with no signs.

- The results from this- study are shaded somewhat by

the author s own admission that there were several deficien—,)

cles, . He-pointed out that the basic cause of each accident
Was’ not’ available, which would rule out many accidents hav—
ing nothing to do with roadside. features. In addition, the
accidentg;yeregasgigned to-thq‘roadway elements (tangent,
curve and-inte;section) and not roadside féaturgs.such as
accgss points, businesses er'sigpé; Finally, there was &
great numberiof ﬁddiﬁioh#llfactors'ﬁhich“may*haveieifhér in-
dappnéentlyvor thfough interactioh créated.goﬁditiona of

hazard which were not sufficlently taken into consideration. .

Michigsn study.--The Michigan study investigated accident
.rates aiong'interSeétion dnd*nonQintérsectiéh sections of a

main highway. It was found that intersectlion sections ac-
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counted for less than one-third of the study road, yet they

preduced 70 per cent:of the-total accidents-.’9 -However,-the '

‘above result does not relate te‘eetdcor advertising signs.
When the signs were correlated with other roadside featuree,
‘ﬁhefresults.prcved that all the“varioue factors were highly
inter-related. Thrcugh partial correlation, it was found
thet outdoor advertising signs ‘made no significant centribu-
tlon to highway accidents at:either-the intersection or non-’
intersection seetieﬁe;of tbe.studj'rcad. It wee'ccncieded
that outd’oor advertlsing signs -iiad ‘1ittle or no ef'fe_ct;_ upon
'the'numbef offaccidents”alehg the highway.,  '
IcWa}etndie--An experiment was ccnducted at7the*Iowe State.
College Drivipg'Reseerch‘Laboratoryfto investigete ﬁhe-re-
1aticnship‘betweeq plecemeht of signs and poesibleldrieer-
distraction.tY A typicai.iandscape-ecehe was creatsd on

the laboratory apparatue‘ehg eubjecte“wefe"téeﬁeqito'deter;
mine: what difference existed be’ﬁween efficient ob’e'efvat}ioz;x‘
of the landscape when covered with eigns and when without
8igns, The result showed that numerous gigns ‘in the driver's
 fleld of visicn did not influence efficiency at the wheel -

adversely.

9carl Je McMonagle,‘“The Effect of Roadside Features

on Traffic Accidente," Traffic Quarter;x, Vol, 6, April, 1952,

P. 237--

104, R, Lauer and Carl J. McMonagle, "Do Road Sign

~Affect Accidentsr“ Traffic’ ‘Quarterly, Vol. 9, July, 19%5, PPe.

322-32}.




29

Althougn no’ deficiencies in the study were pointed
out, tnis experiment 18 net conclusive° In-evaluatingithe
results, it should-be-remembered that tnié"wae a2 laboratory
test and ﬁhe'eﬁudents were not experiencing a ﬂermal road-"
side situation while sctually driving. There islno way to
tell whether.ﬁhe signe“would'have causéd‘acbidents had the
gituation been e'real One where there were other automobiles
on the rosd &nd the'driver‘wae not denceﬁtrating on not being
dlstracted. | |

Insurance‘elaiﬁs.ﬁ-The Outd00r‘Advartising'ﬁesecietioﬁ of

America underﬁobk a study of the relation of highway acci-
dents to insurance claims. A questlonnaire was sent to the
leading insureance compaﬂies'in,the United States reQuesting
information from-insurapce reeords-on claims that had been
£11ed in connection with highway accidents in which outdoor
advertising was stated to have been the csuse of the acci-

dent. Not a single case was found in which outdoor adver-

" tising was reporfed‘as‘the-ceuserof an accldent il

Conclﬁsion;-#There_ie;a‘QuestionJﬁhicﬁ should be answered

if possible-' Is'eutdoor'aaﬁerﬁising & traffie haéerd; as such,
'or only at certain 1ocations% From the available data the

question cannot be answered cenclﬁsively. waeﬁer, the pre-

ponderance of fact indicates that outdoor advertieing, as

euch,'is not a traffic hazard;'

lMyles Standish, Statement of the Outdoor Advertising

Association of America, Inc., Chicago*_ gutdoor Advertising

Assoclation ef‘ﬁmerica,_lnc., n.d., pP. 5.
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Thé"answer for specific locations 18 not 80 easy to

‘£ind., The Minnesota study indicated that accldent rates

were higher on curves and at intersectlions where there were

_ four or more signs. The Michigen study indicated that out-
door adveftising apparsntly did not affect accidept rates at
interseétions or anywherehélse.‘ In both studies, the in-
formation avgilable‘dees not‘indicate hbw'cl0se to the in-
tersedtions inveétigated'outdbor advertiéing,éigns were lo-

_cated, It may well be that most of these intersections had

no signs within two or three hundred feet, which would help

to explain the lack of céfrelatiOn between intersections and

accident'rates in the Michigan study;

Even the insurance’ claims records are not conclu31ve.‘
It is highly lmprobable that these records would reflect any

relationship betweenlputdoor advertising,and accidentg when-

the signs may only be-a~§pp;ributory;pause: For example,
where a driver ignores-a'ﬁslow“'or “Stdp" sign and then has

a-coiliéion at anrihterseétidn,:the insurance record would
lnot be likely" to show that an outdoor advertlsing 31gn par-
tially obstructed his' vision, the driver did not - see the
other vehicle, and therefore thoughtrlt was gafe to ignore
the stop sign. _ | .

The evidencé'is'notisuffiq@gnﬁ;p@ ruléiéut the poési;

ble relationship betweén 6utdq6y[advertisimgfﬂhd;accident

.‘ . ) . ) ) . . i . .‘ .'4_,-’ l:‘", ‘ ',i. . J-p‘,‘ § I_: CORN . ) ] . .
rates at intersectlions and curves, Tdklng an objective view-

point, it seems lqgi331 t9‘rgqy;feﬁregﬁéngb;p set‘baci;p?,_--
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'S?riéﬁions at intersections and on the insides of curves for

" adequate vision clearance.  These are areas where the acci-

dent rafes are higher and régardléss of the absence of posi-

tive proof; reaSenab1e réétricti6ns whiCh'increase the posgi-

bilities~for:safe driving'aré logical.aﬁd‘neCeSSary.
It‘alsdiseemg logical that gdvertiéing signs, inter-

mingled with fdadway_directibnal signs and traffic signals,

" would be detriméntal to:fhe.smooth flow 6f_traffic aﬁd in

-gome instanCes dangérOuS'where a driver féiled,to see. or had

to slow down suddenly to locate a sign or signal. There does

not seem to be any question"gbout the right to regulate signs

with green, red, or amber‘lights; slgns with animated, flash-

ing or intermittent lighting effects; and signs which iﬁ'any

way resemble. traffic directional signs and signals,

Profection'AgainSt Faliing'signs;and.Electrical Defects

The reasoning‘behind.regulatiOné'requiring outdoor ad-

~ vertising signs to meet prescribed'Structural and electrical

standards is obvious and there is no need to belabor the
point, It is sufficient to”sajiéhat ﬁhe interest of the
_geheral public is served.when all structu?QSJare erected'in_
such mahner that there is no possibility oftphysical‘déngér

to anyone under ordinary circunstences.

- Protection of Property Righté
The outdoor adverti51ng 1ndustry has frequently ars= ..

'gued that the erection 6f” 31gnboards, as a separate use of




' property (distinguished from aecessory-use ‘signs), is a
property right protected by law and cannet be nullified by the
government. Un the other hand, public bodies have argued that

signboards afe;not so much a use of private property as they’

‘are a use of the public way. They point out that the sole
reason for“the'existenee of signboards 1s that'they'may be
viewed by the passing motorists or: pedestrians who are tra-
veling on the.public way. The latter argument was accepted
by & court as far back as 1915, when, in the case of Churche-

111 v. Rafferty, 32 Philippine Reports 580, the court ruled:

The success of billboard advertising depends not so
much on the use of private property as 1t does on the
~use of channels of travel used by the general public,

Captive audienee@v-The'idea that outdoor advertising 1s a use

of the public way was fother developed by the7eaptive eudi-

ence argument., In essence, what this means is that by plac~

ing outdoor advertising signs'along the roadway,'the adver-

-tising concerns have inflicted their structures upon an

'audienoe (the traveling public) which has no choice but to

look at:the signs., _ _ .
This 1dea wasffirmlffestebliehed‘when it was aeceptedi
by the Supreme Court of the United States in the case of

Packer 00rporation Ve State of Utah, 285 U. 5. 105, 52 S, Ct.;
273 (1932). Part of the decision is quoted below.

Advertisements of this: sort are constantly before the
eyes of observers on the streets . ... to be seen
without the exercise of cholece or volition on their
‘part., Othsr forms of advertising sre ordinarily secen
as a matter of cholce on the part of the observer,
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PR ‘In- the cade of newspapers and - magazines,
'there must. be some seeklng by the one who 1s to
~ see and read the advertisement., - The radio can be
turned off, but not so the billboard. + . .
‘These distinctions clearly Pplace this kind of
- advertisement in a position to be classified so
. that. regulations or prohibltions may be imposed
upen ell within' the classe « o o ,

éﬁburtenant easement.—-In a-recent”coﬁrtedebisien,'Kelbrb

v, Myflck, 113 V. 6, 30 A. (2d} 527 (1943), prineiples of
real property law, rathet than_the'poiice_pewer, wefe used
to uphold & regulation of signboards. The statute irvolved
prohibited billboards within Euo‘feet_of‘the center line of
the highway and within 300 feet of eny 1ntér3ectien. This
appreeeh was suggested*by Ruth I, wilson in her article en=~
titled "Billboards.and the Right to be Seéen from theé Higﬁé'

way."12 Infrealfeetate';ew, according to this theory, the

abutting'propertyﬁiéecenEidered to be the dominant or ruiing
tenement and the?highway is considered to be the servient or
subordinate tenement. A rignt-of-way which is appurtenant to

the -dominant tenement can be used only for the purpose of

lpassing to or from that tenement. It cannot be used for any
‘ purpese unconnected with the enjeyment_of the dominant tene-

ment, nor can it be assigned by the dominant owner to another

person for another purpose.
This pripciplé 1s frequently epplied to rights-of-way

and epparently'itfmej“be'applicable‘to etﬁer eppnrtenant ease- |

lZRuth I, Wilson "Billboards &nd the Right to be Seen
from the Highway " Georgetown Law Journal, Vol, 30, June,
1942, pp. 723=750. - . ‘
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mente.u A principle-underlying the use_Of all easements 1s

that the. owner of the easement cannot materially increase

‘the burden of it upen the aervient ‘estate (in this case the -

highway). As s result in the present ecase, Kelbre v. erick,~

the right of view of the owner or occupant of the abutting
property was 1imited ‘to such right as was appurtenant to thet

property end included only the right to display such goods

© or advertising matter which pertained to the business con=-

ducted-tnereon. The owner}s-appurtenant easement did,net in-
¢lude the right to display advertising matter ‘foreign to the
busineesvconducted:on‘the property and he could not convey to

anyone else a fight which he did not himself possees. Slnce

‘this decision, no case with which the writer is familiar has

been argusd on the same.basie.

Protection of Health and“Mofale

The usual accusation made against the billboards or
pester panels is that filth and refuse may be deposited or
may collect behind themland that they provide a harboring
place’for.criminals and,pereenewindulging~in'immorelVprae;r

tices, Undoubtedly, at some time or &nother, trash and filth

have collected behind billboards and, likewlse, they have
beesn used as a egregn for lmmoral acts. . However,‘euch OG-

"curfencee'must be féw in_number;when consldering the tre«

7 mendous number ofﬂsigns in use. throughout the country. At

any rate,-there,is'a‘définite lack of substantiation of these

‘charges in the court records.
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' ‘Where such practices have been. discovered, the situ-

ation-may be remedied by requiring adequateilighting'aﬁ

”nightuand'bj the maintenahce.of a clear space below the

‘ Signs._'

Protection cr'Light, Air end.Open Space

Generally, outdcc?'advertieing concerns seem to recog-

nize a need-fcp light, air and open space. A long precedent

has been set for this type.of regulation in a multitude of .

zoning ordinances and court cases. As long as the distance is‘c

reasonable, there does nct seem to be any questlon about. the

right to restrict signboards within a specified number of feet-

of a building, or to restrict the distance between signboards.-

On these issues the main Interest of the courts is to insure,

a re&sonable type of reguleticn.'

Protection Against Esthetic Nuisances

Probably more hss been written and lese decided on: the

‘subject of esthetlcs than all the otHers in the out@oerwad—

vertising controversy; The'crganized'Outdoor EdVerﬁisihg in-

" dustry claims that its displayuahits are attractive, well

eerviced and meintained.‘ They feel that theee units do not

'detract from their surroundings and sometimes add a spot of

brightness-er color to aﬁ'otherwise'drab scene., They recog-
nize the public interest in scenic areas, parks and historical

moriuments and agree that advertising posters should not be

-located 1in such areas.
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At the. eane ‘time, theneutdeer advertising cempaniee
are opposed to esthetic regulations that would greatly re- _'
strict or eliminate outdoor advertising etructures._ They
feel that those with such extreme;esthetie sensibilities are
small entepeken minoritiss who do not represent a majority
of the“peeple. 'They'have expressed the opinlon repeatedly
that outdoor advertising should.ee,allowed wherever business’
is permitted., ‘They claim thet'teiprenibit their etruetures
where ether'bueinessee are'permitted_ﬁould be an unfalr res-

triction of private enterprise.

The trend of outdoor advertising regulation, however,:

is towards increased recognition of esthetic ‘considerations.
Although the majority of outdeer'advertising companies may
'hbnestly ti'y to locate‘ thelr struc.ture'e in accepteble placeas,
there afe alweye a fow operatbrs (ueually with'the “fly—by¥
night" type'ef business) who will not recognize the inappro-
priateness of certain areas for advertising signs, Bscause
there ie no way to separately" curb the activities of this
smell number of operators, restrictiona are needed for the
-entire“industry: L ’
" The problem 1s an old one. and ie net eaeily solved.

One can appreciate tne concern ef the advertising industry

-;when it sees: pr0posals that would all but eliminate its

structures from the roadside., After‘all, advertising'out-ef-'

doors, to a moving market, is the very life of its business.,

The industry has no choice but to oppose regulations which




37

would put it out of business.
On the other hand, there: ie something to be sald for
a reasonable type of esthetic: regulation. -People take pride

in their communities and they want them to develop in an

'.Qrderly-menner. Indeed, it 1s instinctive for people to de~

sire pleasentieurreundings in which to live. 'Where outdoor

‘advertising operators are free to erect their signs without

the'guidance'of eethetie regulations, the result may well
lead to an unattractive community; but the implications go
further, | - o
A'poorlj developed and unattractive eommunity will
-natﬁfally lewef the morale of its citiZens. Under these con-
ditions, there is frequently a tendency for peeple to ne=-
glect the upkeep of their properties., The effect “snowballs"

and may result in & community's missing out on chances for

new residential, business and industrial detelepment,becauee

the appearence of the community exemplifies retrogression and

- poor. eommunity spirit.

It is realized that this argument is projecting to |
the extreme the potential lll-effects from uncontrelled out-

. ’ ¥ . .
door advertising.,  Nevertheless, such results are entlrely

conceiveble, Because of this'pessibility, there would seem

“to be suffiéient .réason Tor. -gome kind of esthetic. regulation.'

The objective of esthetic reguletions ehould be to guide

“tsqund-commnnity‘development end appeerance while still maine.

_taining a place for the outdoor advertising industry.
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Here asgain is an issue which ultimately must be decid-
ed by the courts., Many reguletions, including esthetic pro-

vlsions, can be proposed, but in the final gnalysis the

Judiciary will have to make a decision elther: accepting or
re jecting them. The possibilities for the acceptance of
esthetic_eign reguiatiOné will depend.in‘lerge part upon the'i
future court_interpretetion of the scope-of the police powser.

Up to the present time, it gonerally has been accepted

that the pollce power . will not be extended to protect the

esthetic, However, the meaning of the pelice power 1is elastic
and i1t depends more upon the needs of the people at the time
it is belng questioned, Where public opinion 1s strong

enoﬁgh,ithe-ceurts will change their iInterpretation accord-

ingly, It will be shown in Chapter. Five that the coﬁrt~inter- :

?pretations hava}eheééeﬁ?deeidedly_during the past 50 years,

There is strong reason to suspect that some‘coﬁrﬁ

decisions Heve upheld billboard and sign regulations as be-

ing detrimental to health, safety and morals when, in fact,
the only'copsideratien was the-eethetic. Ir it'ean be de-

termined tﬁaﬁ-health, safety -and morals were not, in fact, a

coﬁsideretion, then 1t would have to be admitted that the.

doctrine. incorrectly described the factors that brought forth
a decisioniin'the'particuiaruceee,;

J. J. Dukeminier, Junior, has cited, as a typical ox~

ample, the.case'of Murghii Tnce Ve WQstpert, 131 Conn. 292,
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4o A. (2a) 177 (1945).13 _ The plaintiff billboard company

asked for an injunctlon restraining the enforcement of the

‘provisions in Westport's zoning ordinance which prohibit:

"Billboards or advertising signs . . . in all.busineSs dis-

tricts'except;gs.they refer:to_busiﬁsss.conductéd on the

property on which the'billboard sﬁands;" The Superior Court

granted an injunction on the grounds that this classifica-
tion was unregsonable and illegally discriminatory; it found

the regulations éontainedlno'ﬁrovisions'aé'to size, con-

struction or site designed to insure thefsaféty of the pub=

11¢, It also refuted the\Confention‘that the classification
was reﬁsonably related to public heelth or~mqra1$Q

In reversing this decision, the Commecticut Supreme
Court of Errors said- |

In the earlier cases, courts apparently did not
realizé as clearly as: they do now, &s & result of
~ facts found upon various trisls, that billboards
may be a source of danger to ‘travelers upon high-
ways through 4ngecure construction, that accumu- -
lations of debris behind and around them may in-
creass fire ‘hazards and produce unsanitary condi-
tions, that they may obstruct the view of
operators!/of 'automobiles on the highway and may
diastract their attention from their driving,
that behind them nuisances and immoral acts are
often committed and that they may serve as
places ofuconcealment for the criminal. . . .

135,05, Dukeminier, Jr., 20:1ng for Esthetic Objec-
tives: A Reappraisal " Law end Contem@orarr‘Problems_rLand
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ord shows, the trial ccurt did
t any adequate basis of facts
ermine that the invalidity of
the provisions_,fkthe ordinance in question had
been esteblished, If we were .to sustain 1ts de-
‘¢ision, we would in effect be holding that, as
‘a matter of” 1aw, - the 1egislative body cannot
with such exceptions as are provided in the
ordinance before us, censtitutionally prohibit
billbodrds in the business zones of any of our
towns, no matter what may be the circumstances
or justifications which existed in the particu-
lar case.

'Ae far as the

It is,apperent that 'such reasoning;-unsupported'by
cbjective evidence,‘merits.criticism. It doss rot give an
accurate description of the problems'which must be feced to=-

day; It certainly prcvidee no sound basis on which to make

future decisions.

Obviously ‘the reasoning used by the Supreme Court: of
G@nhecticut'in upholding the ordinance was not based upon the

actualﬂfects before the trilal court, There was no evidence

‘before the. court: in- this. particular case, that the billlboards

were a fire hazard-.structurally unsafe, an infringement on

light, air and open space, a harbor for immoral acts, or a

'hazard to the safety cf drivers., Even were tneae facts

generally true, there are adequate remedies which fall short |

of absolute prohibition.._

~ The same difficulties would seem to be presented in
the basingncf“restrictions cn_signs and-billbcards within &
specified distance'of parks ‘and the centérlines of highwajs
fcr health, safety, morals end general welfare reasone. If

the advertising structures were set back & proper distancs
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from intersections and from the center lines of abuttlng
‘highways, and if they meet-adeQuate‘structural requlirements,

the only'reeeon for prohibiting_ouﬁdoor advertieing signs

within specified: distances of parks and highways is an

esthetic one. The writer belleves that this will be increas

ingly recognized as a proper one,

Land Values |
While the factors previously dlscussed represent the
majer goals of outdodr advertlsing regulation,-iend value 1s

a secondary consideration which results primarily-frcm'them}

‘The value of a plece of property results from itS‘utility.
If the'utility 1s reduced because the view from the site is

unpleasant due to the location of biilboards near-by, then 7
the value of the land tends to decline. '

- The'epproaehes-to_a city or town are a case in point.

' Siéns end.billbeerds erected adjacent to such highwaye-ere
a familiar eight Mueh of this land, with proper planning,-

would make excellent residential developments. Hewever,

when advertising eigne are scattered indiscriminately along
the way, the land loses much of its attractiveness and people
will no longer'invest_meney in 1t for residentiel'purpeses.‘

At the seme time, there 1s a 1imit to the emount of

elend,adjecentrto'the"appréaches°of a clty that-ie-needed'fOr
business uses. If the land is not needed for business uses

' and people no longer desire to use 1t fer residential pur-
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poses; ‘then the 'value of the land is likely to fell, result-

ing in a possible loss %o fhe property oﬁner.

' Conelusion _
It is apparent that outdoor advertising has become &
penmanent pert of this. country's economy. As such, it is
in need of a certaln emount of regulation to Insure its be-

ing used in a manner which will be acceptable to all phases

- of our society. The preceeding analysis indicates that

such regulations should protect the public from traffic

hezards; unsafe structures; loss of property rights; impair-

ment of health and morels; loss of light, air and opén space;

-and deteriorated communlity appsearance.




| CHAPTER III
METHODS. OF STATE REGULATION

There are: four general methods for the state regala-
tion of outdooé'adﬁgftiSIng: (1) the outdoor advertising
statute whiehlis_a single purposé enaotment: (2) marginal
land'apquisitiohj (3) highway development rights; and (4
the inducement of'voluntary action. Egch method will be
discussed in suffiéient'detail'to-éxplain what 1t involves

and what may ressonably be qccompiiahed through 1ts use.

The outdoor Advertisglang Statute
_ State outdoor advertising laws range from'simple'
enactments_restricting advertising from the highway rightsof-

way to comprehensive statutes including pfovisions for loca=-

 tion, size, spacing, structural requiréments, setbacks,

licenses and permits, :Blabéma»-as~ah*example of the first

type, provides a system of licensing and permits and a few

general provisions té-facilitété the administration of the
act., Arkansas has & statute‘with.ﬁroviaicns‘for the protec-
tion of the'highﬂay right-of-way and the adjacenﬁ_private
property but 1t contains little else. 0n the othef-hand;

California, Massachusetts and New Jérﬂey heve statutes that
~ provide in datail'for the comprehensive peguiation of out-

door advertising., A digcussion of the major types of pro-
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visions in the.statnteswmay'lead to a betvter understanding -
-of these acts and thesmeasures reqnired_fOr'the prOper.regn~

lation of outdoor'advertisingsv

Administration

State outdeor advertising laws custcmarily provide
statutory provisions and supplemental administrative rules,
to be enforced by either an administrative. officer or an
administrative body. In Virginia this duty is entrusted to
the Commisslioner of the Department of Highways. In Cali-
fornla the Director'of the Department of Public Works is the

responsible cfficial..'Massachusetts has an Outdoor Advertis-

ing Authority in place of a single administrative agency.

The enforcement of a state regulation requires a large
staff, Usually, the director or the administrative body is
authorized to hire a supervisor and such assistents es ars
needed to properly enforce the law, In'California, the en-
forcement authority is placed in an- existing agency =~ the
'Division of Highways of the Public WOrks Department. The
Director is authorized to appoint an'agent in each county to
i{ssue licenses and permits andicollect foes;t

In the usual statnte, the Director, in‘addition to

his-power to-hire a supsrvisor and the necessary elerical_

1California Business and Professions Code, Annotated,

with Cumulative Supplement threugh 1955, Division 3, Chapter
2, Article 2e
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assietants, is.authoriZedfte issue administrative rules and
regulations forﬁcarrying_éut[the lntent of the state law.
The.New_Jersey‘Statute is a'typical example‘in-which the

Director 1s authorized to make rules and regulations, to

prescrilbe and'enforcevpenaitiee;:td revoke‘licenses‘and per- ;i

mits for cause, and_te remove any outdoor‘advertising'strucé

tures that do not-meet*thetprovisione of‘_'the'ac':t.2

License and Permit Requirements
Customarily, license end permit regulations apply only'
to separate-use signs. Theupurposes of license and permit

regulations are threefold. First, they furnish the state

y with a means of enforcing existing regulatlons relating to_
k the number, gize;- type and location of all signs and: bill- o

:'beards under their jurisdiction by granting or refusing per-

mits., Secondly, they prpvi@eﬂaJmeans of financing inspec- -

'-tion services’to insure proper construction and maintenance of

all such facilities. Thirdly, they are sometimes used as a

"revenue-producing measure ,

State acts requiring 1icensee and. permite usually

'apply only to unincorporated territory.- Depending upon the

statute, the state may be the oniy governmental body per= "

- mitted to grant licenses and permits, or the privilege may

also be extendeg to the county.

2New Jersey Laws, chapter 168 P. L. 19&2, as smended

- by Chapter 169, P. L. 1947; Chapter u03, P L. 19u8 Chapters

51 and 76 P. L. 1953, Sectlons 20-39.

i




46

The 11¢ense.;;Theﬁlicenee‘grants-permgseioﬁ'te engage'inethe '
: businees of eﬁtddorfadrértising,'generally for a one-year

~ period, andu131reneﬁeblejen the same basis. 'It_is-usueily-e
prerequisite for obtaining_a,permitfte erect a sign or bill-
beard.--Theﬂappliéetieﬂ for:the‘licehee is usually mede on &
 standard type of form. The applicant mey be required to list

 each county in which he intends to operate and other perti-

nent information.

License'fee‘--The'lieenee'fee eﬁstomarily varies with the -

gdministrative unit, It may be a flat rate varying anywhere

from $25 to. $100 per yeoar. California requires a fee of $50
for the original license and for each renewal thereof.3 New -
Jersey requires that each application for & license be ac-
cempanied with a fee of §100. 4

Other states provide a different basis for thelir li-
cense fess. Alabama, for example, varles the fee with tne

population of the county.5 If the county population is over

200,000, the fee is $150; 1f it 1is between 100,000 and 200, 000
the fee 1s $125; 1f it 1s between 75,000 and 99,999, the fee

1s $100; 1f 1t 1s between 50,000 and Th,999, the fee 1s $75;

‘i 1t 1s between 30,000 and 49,999, the fee is $25; and if it
is less than 30,000, the fee is $15.

Secfion 348 Schedule 23. .

3galifornia, oP. cit., Article 8, Section 5324.
“New Jersey, op. cit., Section 20.
5A1abama Seasion Laws,’ 1935, Page 256 Article 13,

3 .




- permits, $50 for uﬁ to 100 permits, $125 for ﬁp:to 200 permits,
 $175 for up to 300 permits, $225 for up to 400 permits, $250
'Eor up to 500 permlts and $300 for any number of permits over

Maine has such a provision which requires a $25 snnual 1i-

and Regulationsifor the Contreol and’ Restriction of Bi
: vher Ad ang Devices, Bost G
TTsIng Authority, Yanuary 56 I@SI,’Section 1-B,
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In Florida, the licenge fee varies with the number of
: , .

‘counties in which the advertiéing ccmpany operates,” For : '

operation in one county, the fee is #25.per year; for opera~

“tion in from two to eight'countiesé the fee 1s $75 per year;

and for those companies operating in more than eight coun-
ties, the fee is $200 per year.'rMassachusetts has stlll
another type of.proviaion where the license fee varies with

the number of‘permitsiin'use.7' The fee is $25 for up to 10

500.
Sometimes a.smallér license fee 1is réquired-wheré'a'

firm or cérporation erects and maintains outdoor advertising ' !

slgns upon property not its own, but not for difect profit ]

as do eompénies engaged inﬂthezoutﬂoorvadvértiaing business.

8

conse foe.

- bp1orida Statutes, 1955. Title 30, Chapter 479, Sece

" tion h79 oL,

7Massachusetts Uutdoor Advertising Authority, Rules
IIanrds,

Signs and oLher AdVErtls:

- BMatne Revised Statutes, 1954, Chapter 23, Section
137. i . .
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License fee for acoeeeorz use. signs.--Cuatomarily, firme Je;f

erecting aoceseory-use outdoor advertising signs are exempt—
ed from the licensing provisions. However, in North Carolina

a provision hae been included in the outdoor advertising

"statute whioh:reqqires a lioense_fee of one dollar for each i

accessory~use eign'uﬁ*togl;OOO‘in'number:and“ror 1,000 signs
or more, a fee of $1,OOO.9

,ProvieiOns fertsharing'lioense'fees'with cohhties.--Whether

the statute contains incane-sharing provisions depends upon

“the state. A majority of. the laws reviewed did not make such.

a provision. The North Garolina-Statote specifically stated

that counties were not permitted to levy a license tax for

- outdoor advertising'etructures.lo_'However, the Alabama

Statute requiree that both a.stete'and county liceﬁee fee be

collected, the county fes being_SO'per cent of the state fee.n'
California requires that 20 per cent of all license fees col-
lected by tha county clerks be retained for use of the county:
Florida requires thatr$15 be colliected annually for the use of

the oounty in each county in which the outdoor advertising

' '.oompeny operates. 13

9North Carolina General Statutes, Recompiled in 1950

Seotlon 105-86(a).

rloIbid., Section’ 105-86(5,.

11Alabema, op. cit., Article li, Section 350.

12¢alifornia, op. cit., Article B8, Section 5321,
. ;BFlOrida,‘og. oit;,-SectionEATQ.Ou.

e
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The permit.--A permit is‘custOmarily“required'for the erec- .

tion of an outdoor advertising structure and 1s renewable on

~ ah annual basis. Temporafy permits may also be lssued,

usually for periods 1éés{than‘six months, When applying for

‘a permit, the applicant usually is required to furnish con-
atruetion plans, a diagram énd complete infdrmation'concerny

ing the loeatibn, slze, iilumination and any other facts

which the administrative authority deems pertinent, Frequent-‘

ly the permitted signs are required to display proﬁinently on
the front of the structure éuch—information as the number of
the permit and the name and address of the owner of the sign.
In some states a small tag, displaying the numbef of the
permit, is lssued with the permit and 1s requlred to be post-
ed on the front of the structure., Nearly every state re=

quires that the permit application be accompanied with a

document (or a statement to the same effect) indicating that

the sign owner or his agent has permission to erect the

.:advertising structure*on the property under consideration.

Massachusetts has an unusual provision ralating to the

acceptance of a permit appl:l.can:i.caxn\.]'LL Upon recelpt of the

r_applic&tion, the "Authority" is required to send a copy to the

city or town where the étrhcture 1s'to‘be located., ITf the

o city'or town objebts telthe location, it is.reduired to file

its objections in writing with'thé Authority, withiQJBQ;aéyg*

1#Maséachusetts,Aoga‘cit., Section 2-D.
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.from the_date'of the hotiqe; The Authbrity in turn notifies
the spplicant who is given 10 days from the date of notice to
flle reasons why @ pérmit.should be granted. A hearing will
be given by the Authority before final action is taken, if
reqﬁested.. | |

Permit fees,~-The provisions for the payment of permit fees

‘vary considersbly among the states. In most cases the fee

varles with the area of the slign. Florlda, for example, pro=-

vides a levy of two cents per square foot of area with g
minimum fee of 50 centsrlg‘ Méssachusetts requires both an

16 mgen application for a

exemination and inspection fee.
permit must be accombaniédﬁby en examination fee of one dol-
lar for a sign containing 4O square feet or less of area, two

dollars for one'cbﬁtaining between L1 and 200 square feet of

area snd three dollars fof‘any sign with over 200'Square'feet'

_'of ares. Upon issuénce of_the‘pefmit, an inspection fee is
required to be pg;drwithin 10 days from the date of approval.
 The rate is-ESjcénts for a sign containing 40 square feet or 
1ess'or area, one'dol}ar ﬁor"signs'cohtaining between L1 and
200 square feét‘ofﬁﬁgééﬁénd three dollars for any sign oﬁer
200 square feet in area."Reneﬁal fées ére cﬁstomarily the

- same as the origiﬁal permit fee;:

'lsFlorida,log;,cit., Sectiep'h79.07(2j.
léMassadhusetts, 02;‘cit}3¢Section 2-F,
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Temporary'permit fees.eéTemporery permits are usually issued

to people not in the bnsiness of outdoor'edvertising. Massa-
chusetts has a typlecal provision in its Regulations which |
permlts the erection of temporary advertising devices for a

- maximum - period of 150 days.17 A fee of one dollar is levied
with an additional fee‘of,tyo cents for each period-of 30
,deys.for every seven square feet of signﬁarea-or fraction
thereof, |

Signs exempted fromgpermit;reéuletibns.-AIn the typical

statute, accessory-use algns sre'exempted from the permit
regulations.' Of the state reéulatiOns reviewed, only Massg-
chusetts required.persons notuengaged in the business of out-
door. advertising to observe the full- permit provisions. The
‘New Mexico Statute excepted all accessory—use signs from the ‘
permit requirements.}g‘ New Jersey*excepts accessory-use'
signs from its permit regulations, provided that all.bnsiness
signs'are maintained not more than 200 feet from the'point on
the premises vhere the bnsiness 1s conducted.l9 The State of
Maine has & simiiar'provision whichieicepts eccessorj-use
slgns from permit regulations when the number of signs does

‘not exceed 10 in number and a total drea of 250 square feet

17Massachusetts, OP. 01tn, Section 3=D {2j.

‘ 18New Mexico Statutes, 1953, Annotated, Chepter 55,
Article 7, Section 8. _

19%ew Jerssy, op, cit.,-Séétién_BSQ
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and the signs are located within 300 feet of the primary
location of the business.2? :

Posting Bond By Out of Stﬁtezﬂaveftisers'

A Tew states,_including Gonnecticut Florida, Maryland,

;Virginia, and North Carolina have provisiona for the posting
of bonds. The typicalyprovision stipulates’ that no license
may be issued‘ﬁp'any'ﬁéréon]having his principal-place of
businessrbﬁtside-the”state, or which 1s ihcorpofatéd outside
the state or-to'ahy person-not'residing in the stéte; until
such person has filéﬂ a sﬁpeﬁy'bOnd for an approved amount.,
The size'of'ths“bonds'varies with the spate.,‘V1rginia re-
quires é bond of'$1,000,21'Ndrth_Caroiina requires one of
$5,000,22 whéreas Connecticut permits the Commissioner-df
State Police to set'fha améunt.23

Structural Requirements

Most states do not inelude structural requifements in
'their.oﬁtdoor'advertising regulations. Evidently the coun=-
ties and municlipalities are expected to take care of this
provision. At‘laasb two states (Califorhia and Oregon; re-
quire all outdoor a&vértising‘structures to,be'built‘to with-

stand - a minimum wind load of 20 pounds per sﬁuérevfdﬁfi'-A

Zéﬁaine, 02;{Cit.,'Section 138.

21Virginia COde, 1950, with Cumulative Supplement 195},

-<Title_33, Section 33-306.
22North Carolina, og. cit.,'Section 105-86(f).

23Commecticut General Statutes, revised 1949, Chapter
237, Section 4697,
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- provision geherallj foupdeie'oneifequiringyﬁhe sign ovmers to

maintain their.stfﬁotures“in;good cOndition;:

_General Provisions |

There is a multitude of genoral provisions in the
state regulations for outdoor advertising which include al—
Vmost every detail imaginable. It would be impossiblo in a

work of this naturo to discuss all these: provisions and thero

will be no attempt to do.so.' Instead, selected provisions from

'a number of state acts will be described to illustrate the ma-
jor points oustomarily included in such regulations,

Certainroutdoor,adVertieing;grohibited.—-lt is'customary at

the beginning of a state act to list certaln areas from.which
outdoor advertising is generally excluded, Those areas ‘
?,usually relate to the highway right-of-way and the land ad-
jaoent to 1t, New Mexico has a provision in its- law which
provides the following in part 24

No person- shall place, erect or maintain any ‘adver=-
tising sign, signboard or device of any charscter
upon or over the right of way of- or upon any land
adjacent to any public highway, outslide of an in-.
corporated clty, town or village under any of the
following conditions:

In or near any stream or arroyo. where euoh sign-
might be deluged by freshet and swept on to the
roadway or splllway of such public highway or

- under a hlighway structure crossing the streem or
arroyeo or agalnst the supports of any highway
structure, ‘

2hNew Mexico, op. .cit., Section 10 (c) through (£).
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if’ ‘placed .upon & hill above 8 highway in such
manner that there is réascnable "danger.that such
'sign; signboard or device might fall or be
blown or propelled by the forces of erosion upon
‘such highway,

If such sign carries a directional warning or
1ight or reflector information legend of a type
which is carrled by standard highway marker sys-
tem signs.

If such sign is in the general shape of a rail-
road crossing slgn or in imitation of any warning
or danger sign. .
_North Garolina‘has”énother'provision Which falls into

the same categofy.ES It makes it unlawful for any person,

firm or corporation to maintain a billboard (outside of the

city, or town limits) which 1s larger than six sqﬁare feet,

" at or nearer than 200 feet to any welk or drive from any

school, church, or public institution., Billboards attached
to the side of a building which is erected within 200 feet
of such walk or drive, or billboards located on-thetoppoSite

" 8ide of the highway from such entrence, or billboards ob-

structed=fro¢<v;ew from such walk or drive by another buildQ

ing are excepted from this'proviaion.

Tﬁa-califorriia Btatute 1s more. comp.re'henrsive than many '

of the state acts, and, in addition to most of the provisions

previously mentioned, it includes the following-26

25North Carolina, General Statutes, Recompiled 1952,
Section 136-102.

26california, oE- cit;;:Article'é;'Séctions'5285,‘
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No advertising structure may be maintained unless
the name of the person owning or maintaining it, is
plainly displayed thereon,

. No. advertising display shall be placed in any of
the following locations or positions or under any
of the following conditions or if the advertising
structure or sign is of the following nature: . . .
(d; if not maintained in safe condition; (e; if -
visible from any highway and displaying any.red or
blinking or intermittent light likely to be mistaken
for a warning or danger signal; (f; 1f any illumi-
‘nation thereon shall be of such brilliance and so
positioned as to blind or dazzle the vision of
travelers on adjacent highways. :

One other provision ils usually 1ncluded in the sec=
tion on prohibited. outdoor advertising. The Colorado Statute
has typlcal wording:27 "No sign and no printing, pictures
v e or other advertising matter whatsoever shall be posted
tacked, painted, printed or otherw1se affixed to any fence

post telephone post, tree, bridge, barricade, rock or fence,"

Setbacks from Highways.-—Provisions for ‘the setback of out-

ST g

door advertising structures from the highway are included in

‘most state regulations.-‘However, the distance required var--f“J"

ies- considerably among the . states. TheaFlorida law prohibits

'cutdoor advertising structures within fifteen feet of the

outside boundary of any federal or state highway.28
'Massachusetts combined size and setback regulations in

requiring signs and other outdoor”advertising devices to be

gset back at least 50 feet from the boundary line of any pub-

27Colorado Session Laws, 1937, Chapter 203, -Section 6.

28Florida, og. cit., Seetion 479.11, (1,.




- '1ic way, if 32 squefe feet, or less in area,29 If the Signs

are more fhan 32 square feethin area and up to 25'feet in
length and 12 feet in height, they'muSt‘be set back 100 feet.
If the signs'are'more than .25 feet in length and 12 feet in
height and up to‘a max imum size‘of 50 feet inhlength aﬁd 12

feet in height, they must be at least 300 feet from the boundff*

ary line of any public way. However, the_"Authority" may -
permit signs or other advertising devices which do not exceed
LO feet in length and 15 feet in height, provided they are
set back 300 feet from the boundary line.

A Vermont law differentlated between accessory-use and
separate-use sign setback provisions. A.setback of 10 feet
from the nearer edge of the payement is required.for acces-
sory-use signs, uhlese they are erected on a building.
Separatefuse outdoor advertising structures over 300-square
feet in area must be loceted at least 300 feet from the cen-
ter of the traveled part of the highway;'and'any separate-uee

signs under 300 squareffeet,ﬁother'than ﬁemporary signs, must

"be set back as manj linear feet fyrom the center of the tra-

"veled way as there afempquare‘feet‘in'therfaoe of the signs;31

In no case are suohAsigns_pe:mitted cloger than 35 feet from

the center of the,trdﬁeled'way.‘

 2%agsachusetts, op. cit., Section L-A (1;, (2, (3).
o 30Vermont Statutes, Revised 1947, Chapter 311, Sectlon
7601, o
3lIbid.,'Séetion 7689;
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"Tufnpikeé-&nd'throhghygxg;Q—The provisions for prohibiting

outdoor advertising along.turnpikes and throughways are
similar in the states where used., The Maine Statute has a

typical provision.32 Signs and other advertising structures

are prohibited within 500 feet of the nearest right-of-way
. boundary line of any State turnpike. This law excludes ac~
Acessory—use signs provided that such structurss do not ox-

ceed 10 iIn number or a total area of 250 square feet and pre-.

vided that such structures are within 300 feet of the prin-
cipel building on the pfémisea.' The New Ybfk State Thruway:
Authority, pursuant to The Public Authorities Law,33 adopted
a 500 foot setback for all advertising devices located ad=-
jacent to any portion of the Thruway System._ ‘
An'important variqtion of the turnplke and throughway

provisions has been developed in California, The Statute de-
fines a "landscaped freeway" as follows:3n

o o o 3hall be deemed to mean 8 section or sections'

of a freeway which is now, or hereafter may be, im=

proved by the planting of at least on one slde of the

freeway right of way of lawns, trees, shrubs, flowers

or other ornamental vegetation which shall require

reasonable maintenance.

Then, in a 1atér'éectibnfbf:the aame statute, a proviéibn has

beén'1n¢luded which préh1bité outdoor advertising on property

édjacent-to a-section of the freeway which has been or may be

32Maine, op, cit., Section 149,

361 33New York Séssion‘Laws,:l952; Chapter 593, Section

346alifornia,-og. clt., Article l; Section 5211.

o A
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' (in the future) landscaped, if the advertising displey is de-
signed to be viewed primarily by persons traveling on the
. freeway.3> '

p

* parks andAparkwgz_.--Provisions for “the prohibition of eut-

‘door advertising structures within & specified number of
feet of a park er parkway;ayeqnot unqsual._‘Massachnsetts
prohlbits ouﬁ@oor‘a@ysrtisingfwithin'300‘fsst:of a public™
park or reservation, if within view of any‘portion.dffthe-
same;36 The Vermont Statute hss.almost an‘identical pro=-
vision.37 | | , | 7

In.Virgiﬁis, outdoof advertising 1s prohibited withié
500 feet of certain parkways or within 500 fsst of any public
cemetery,;pgrk-reservatiOn,'playground, natisnal or state
forest when outside the limits of = munisipality.38

Curves and highway and railroad intersections.--In nearly

every state regulation, there 1ls a provision prohibiting oﬁts
door advertising within.spécifisd distences of highway curves

- and highway and railroadlintersections. The.distsnee1ffom
ihtersestions most frequently required is 300 feet_altheugh Snw

states do require more. New Mexico prohibits outdoor adver-

35California,‘oglfciﬁ., Artisle 6, Section 5291.
| 36Massachnsetts; op: siﬁ.,isection:u-c;

37Vsrmont,‘og. sit;, Section 7689. :

38virginia, op, cit., Section 33-317.
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tising within 300'féet of ﬁﬁ'interéeqtion of a highway with
another highway ﬁhgré the line of signt between vehicles on
the intersecting highways is obstructed,39 It further pro-
hibits signs in locatiené‘ﬁhsre they“mayfobstruct-the line

' of sight.of.a,tr&in at any point within 1,200 feet of an
A.intersection of a highway With a railroad or the line ‘of
sight of a vehicle witnin 500 feet of such intersection.--%;'
Another provision of the saime statute proh;bits signs on |
the inside-of‘aucurﬁéﬁof”h;hféﬁﬁéyfht &nFﬂ16éat1on which
obstructs the line of sight from one vehicle on the highway |
to ‘another vehicle on the same highway when within a dis- |
tance of 1,200 feet. uO . _

'.Califprnia requirés a 300 foot setback‘from‘both high-
way and rallroad intersections.t! lHoWéver; fhis_particular
provision pérhits signs to‘be‘erectéd=on~any_permanent bulld-
Ings located et lesser distﬁnces from an 1nter56ctioﬁ and
which already obstruct ths line of sight, provided that the

'additién-of_a 8ign does not increase the obstruction.

. Spacing of étrﬁctures.—-ﬂn;y a few of the State;ragulgtidns
reviewed 1ncluded-provisions for-theispacing of or distance
_between outdoor advért131ng%stPQGturés. The. Oregon”Statute'

has the most detailed pfoviaions'notea.42 It prohibits"gigns‘

3%New Mexico, 02. cit., Section 10. (a;, (b).
_hoxbid.; Section 58-710 (g). |
Wlgalifornia, op. elt., Article 6, Section 5287 (a).

: \ uauregon Laws, 1955, Chapter 5&1 Sections 3(7), u(l},
(2): 5(119 1&(3): (Ll-)o
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within view of the highway or tnronghnsv'within one-half mile,
.upon the seme side of the highway or throughway, of any other
advertising sign which advertises the goods or services of

the same ocmmercial enterprise. ‘Excluded from this provision
are signs ereeted within a defined business district. No
advertising structure is permitted within view of any highway
within 300 feet of anylother.advertising structure on the

same side or the highway when their combined areas is less
then 130,squere'feet, or withindSOO feet oflany other adver-
tising structure on the same side of the-highwaj;when thelr
eombined.aree excesads 13d~square feet, This provision ex-
cepts sligns erected in a defined ‘business district and glgns
advertising exclusively a road51de service 1ooated within five
- miles of the highway or throughway upon which the sign is
placed, providing (1; the sign 1s less than 250 square feet,
(2) 4t is located not more than two miles from‘tne roadside
service‘or its‘aocess‘road; andt(3g'there are not more'thsn.'
two, such signs‘in'each-direction from the roadside service on
each highway upon which, or within Five ‘miles -of which, the
roadside service 1s located, Finally, no advertising struc-
ture is permitted within view of any throughway withln 1000
feet of any other advertising sign or structure upon the
-_same slde of the throughway.

' A recent New Mexico Statute prohibits the srection of
»_anj.sign adjacent to the highway wherelsuch sign, in combina-

tion with one or more other signs in a series, is in such
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-"proximity to the others and is of such continuity of context,

catch lines, trade marks, phrases,.art or shepe as to

inaturally direct the attention~qf the traveling public from .

“one sign to snother,*3

Masbachusetts'has a mofe generel'provieion which has
a'been used in similar form in Delaware, Vermont, and New Jer=
‘sey. It prohibits the erection of an outdoor advertising
structurs which_will,_inrthe opinion of the "Authority," ob-
struct the viSibilit& ofian'eiisting_sign previously isasn:le;ij
a penmit.mL |

Slze restrictibns.--énly e'few of the state regulations re-

. viewed conteined_provisions 1imiting the size of Outdoorred;
Vertising structures, In Massachusetts & general provision
permits the "Authority" to prescribe the dimensiens and

" materials for all.advertising structures.u5 ‘The New Jersey '

Statute has a provision which 1s more explicit. It prohibits

any outdoor advertising structure more than 25 feet in height
and 60 feet in laﬁgth or which exceedsAIOOO square feet in
erea, except where eudh etrueture 1s not’readable from ai -
State high[w.&lsr.kL6 In Vermont, the outdoor advertising_statute
provides only an aree limitatien whieh is 600 square reet.u7

U3yew Mexico State Highway COmmissien, Resolution,
September 24, 1953, ,

L huMassachusetts, op. eit., Section 6~c.
451b1d., Sectlon5-A. “
bbyeu Jersey, og. cit., Section 30.
47Vermont, og. cit,, Section T768l4.
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The States of Oregoh and Cennecticut provide-substantially
the same provisions in their statutes.

ggsiness,distriets.--The-majority of state_regulatiohs do

not make any speclal provisions for buslness districts._
Evidently such provisions are usually left to the roadside .

‘-and local zoning ordinancee when used. However, at least

‘two states heve 1neluded previeions'fpr the buslness district
in their outdoer advertising statutes, The Oregon Statute
defines a business district as follows:48 "Buginess district
means the territory contiguous to a.highway er throughway wﬁen

50 per cent or more of the frontage thereon for a distance of

600 feet or more on one side, or 300 feet or more on both
sides of the'highuey‘or throughway; 1s occupied by buildings
used for business.® Further on in the statute, provisions

festrieting the spacing of signs are.specificelly eXxcepted in

business districts, thereby inferring that outdoor advertls-

ing is a permitted use in all such ereas.

The Massachueetts statute permits the erection of ad-

‘vertising struetures 1n areas which the "Authority" may de=

termine to be of a business c:harratcte:t'.'-l-9 It further defines
a business area’as: *". .« o any section which 1s cOmmercial,
industrial, marketiﬁé; mereantile or on unrestricted commer-

cial arteries and"adjacent to commercial enterprises.M

ABOregon, °E' cit., Section 2(31.
h9Massachusetts, 02. cit., Section u-A.
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Scenic views,--The restrietiﬂn'of-outdoor advertising in

scenlc areas has seldom Been.included in state regulations
to date, The Massachusetts Statute prohibits outdoor ad-

vertising in areas where;‘in the'opinion of the "Authority,"

it would be particularly havmful to the unusual scénic beauty

of the territory.so In New Jersey, a "natural area" 1is de-

fined as any area aIOng_one.Side of a rural highway, where

the dlstance between twp~eommercial'pdints 1s one measured

mile or more, The regulatipns adopted by the Gﬁtdbor Ad-
vertising'Tax Bureau prohibit outdoor.advertiSing: Falong e
rural highway, in a defined 'natural area,' exceptfwithin~a
distance of 500 feet from the line or end of a commercial
building. . ."51

Nen-conrorming_provisions.--The attitude of the states var-

les considerably with regard to non-conformang provisions in

outdoor advertising laws. The statutes of two states preseént

the extremes in these regulations; Maryland provides that

nothing in 1ts outdoor advertising statute shall affect any

' existing structure or display providing it is” not hazardous'
52. . .

to the= operation of a motor vehicle‘upon a. state highway._

" On the- other hand Delaware required the cenformance er re- o

50Massachusetts, og;lcit;,isection b=Ae

510utdoor Advertising Tax Bureau, Rules: : and - Regulatiens,
. Trenton, New Jersey: Department of the Treasury, Ylvision of
Taxation, April, 1954, Article L, Section 1 (ej.

52Mary1and Code, Annotated, ArtiCle:Sé, Section 21l.




“ moval of all npn-eenforming_signs”ﬁithin a threeryeer'peried;53

 Exceptions.~~Certain signs or types of sligns are geherally
excepted from the previeionsref the'outdpor advertising regﬁ-
‘latlens. The_exeeptions“ﬁayebeistated in soﬁe‘Qases for in-
dividual provisions‘(as iﬁtthe Oregbn spacing provieiOnsj or
they may all be grouped together, which 1s the usual proce- _.
dure. California has a typical list, altnough some other

' _states include more exceptione°5u‘

The provisions of ., }'; shall not apply*te any adver-f
tising structure or sign if the advertising display

is used exclusively: a) To advertlise the sale or
lease of the property upon whitch such advertising
display is placed. (b) To deslgnate the name of the
owner or occupant of .the premises upon which such ad-

- vertising dlsplay 1s placed, or to identify such '
premises,. (¢ To advertise goods manufactured or pro-
duced, or services rendered, on the property upon
which such advertising display 1s pleced.

‘Conclusion _ o _

| To be effective in reguiaﬁingieﬁtdoor,advertising, a
statute would necesearily have to-ipciude most of the types
of provisione-fhat have been discussed.i These, of course,
would need adapting'to the partieuler:sﬁate in which'they
:Were to be used. However, the use of sll of these types.of
‘provisions will not necessarlly solve the preblem; There are
'st111 ‘unsolved questions in the provisions relating to scenic
' views, business districts, and spac¢ing and size restrictions.

The provisions forfscenic'viewS‘andlbusiness~ereae=do not outs

. 53Delaware Code, 1953, Title 17, Chapter 11, Section
- 1103 (aj)(2).

540alifornia, oE;-cita, Artidle 6, Section 5293.




65,

line c¢learly where these.arees are; nor do they provide eufé
fieient,standarde'fer a beafd‘or commission to’deeignate:
such areas In any reasonable'manner.' The size and spacing"‘
: restrictions, except in Oregon, where they have not been in
 use leng enough ‘to give an adequate evaluation, seem to be. j
overly restrictive. In sOme states the regulations virtually:
eliminate'standafdfeize‘billboards;orrpoeter panels from the
highways., | -. o - _

The admihistﬁatien.ef-an outdoor advertising regula-
tion is as Important as the gegulaﬁion 1tself, for without |
administration, the_etatute'is‘ineffecﬁive; It should be
evident'ffem the provisions discussed that efficient adminis-
Vtration'OE thie type of et&tute‘w111'requ1re clericaljand‘
fleld pereonnel. Unlees'thej are employed in sufficient
numbers, it will be impossible to properly carry out the pre-
visions. _ | _ ”

The use ofrliceneeeand pefmiﬁ"reguléfions for.revenue
purposeS‘seemseillasuited.‘_Exaeesive rates are not possaible,
in the first place, unleesfpeﬁm§tgedlby_law. Even7where high -
“-rateerare;permitted, they ars dieenféiﬁatory. SuCh'fates |
‘would tend to eliminate_the smali'eﬁtdoor advertieiné concern.
and would provide‘a-virﬁual menepgiy for those large companies

which could still afford the license fees.

o Margihel Lend Acquisition _
Marginal land acquisition is the taking of property
adjacent to the highway in addition to the amount actually
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needed for immediete highﬁay~uee., The land may be acquired

-as a gift or purbhese._zlf pufchased; it may'be'obteined

through agreement between.the landowner and the governmental
body or through condempetien as previded by eminent domain,

which eometimes presents legal problems., By taking preperty'
in fee simple, the state, county, or municipality gains con-

- trol of 511 the development rights, This makes 1t possible_

‘to prohlbit uhdesirable development along the roadside. Where

outdoor edvertising.falle-into this category, 1t too would be
prohibited,

Legal Status _
Evidently the legal status of marginal laﬁd acquiéitioﬁ

_through the use of eminent domain ‘has never been fully estab-

lished. There is still question as to. whether such a program

can be carrlied on solely by legislative authorization or

whether a constitutional amendment would be necessary. EitﬁefF
course - of action hsga drawbacks.‘ As & 1egislative authoriza- -
“tion, a court interpretation of what is a public purpose 1is
“usually required. These interpretatiens generally have been

narrow and quite restrictive. Sqme jurisdictiena limit the

concept of public-uee to actual use or enjoyment'by the pubf
lic, while the more liberal courts have bfoadenedrthe inter-

pretation to include whatever is of benefit to a substantial

_'pertion of the public.55 On“the other hand, constltutlional

55David R. Levin, Public Control of Highway Access and

a‘Roadside Develogment Washington. Government Printing Uilice,
> Pe
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- emendments are.difficult‘tqﬁenactainto law. According to

one publication, only eleven stata'cehstitutiona now coﬁtain
previsions authorizing the acquisition of marginal'land.Sé'
The latter me thod stilllseems more désirable, Unce enacted
into law, the=cohstitutl¢nal amendmenﬁ providés a sound basis
on which to‘plan a'land*acqﬁisition”program, whereas a legis—
lative act will always be subject to 1nferpretation.‘

An avaluation‘offmargihal land écquisition is not cohf_'

clusive because 1t has both assets and drawbacks. It is a

'techniqueEWhithpfd%iéés'éfféctive control of roesdside de-

‘velopment and insures maximum benefits from the highway sys=

tem, When used, 4at the same time 'that a highway is being
relocated or a new highway is_being con;tructed,\&dditiOnal
land can usually be purchased at its most reasonable price.

This is particﬁlarly important where & highway is expected to

- need widening in the fofBSBGablegfuture. A small outlay at

an opportune moment could, - conceivably, save millions of
dollars in a few years time.

On the negative side of the ledger, it must be said
that marginal land acquisition is expensive, even though it
may be saving money In the final analysis. It requlres an
additional outlay of funds when funds may be difficult enough

to get'for-the'preseht improvement. The addltional land pur-

~ chased beéomes bﬁblic property, takes valueble land off the

 Séamerican Automobile Association, . Roadside Protection,
A Study of ‘the Problem and Suggested. Approacﬁes 1o BeEEermenf,
shington: _ o Assoclation, 1951, p. Ol.
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tax rolls, and'requires‘sn;outlay of money for its upkeep.
Perhaps even more important 1t 1s aifficult to persuade the

peeple that such an expenditure 1s necessary.

Acquisition of Highwa;y Deve.lopment R‘ights
By the acquisition of highway development rights, the-
~ state or one of its subdivisions acquires from the abutting
property owners the right to improvefthe‘landradjacent to |
the highway, It ﬁiffers from.marginel'iand-aoquisition in
that only the right to develop the land is obtained, The
title to the land remains with the owner and he 1s at liberty
to sell, lease or mortgage-the landzor to develop it for any
purposes which do not conflict with the public intereet In
the usual sense of the term, a. governmental body purchases
. the private owner's right to improve his land in & manner in-
_ consistent with the present land-use poliey.- The right gen=-

"?erallj is obtainedigfar a.distance anywhere from 100 to 300 o

feet from the near edge of the right-of-way. This, of ceurse,
would prohibit outdoor advertismng from the lends sdjaoent to
the highway, unless authorized by the governing body. 7

' In order to purchase highway development rights, state-
enebling 1egis1stion is needed. Again, 1t 1s necessary to
demonstrate that' the scquisition 18 needed for a public purpose.
Marylsnd has a law which permits_the acqulsition of five dif-.
:ferent intereéts“in the 1end;57' The state may purchase an

' 57Maryland Code, Annotated, Article 89 B, Sectlon 8(bj.
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easement to reetrict the right of the owner to:' (1) erect

| buildings or other structqres;.(2;fc0nstruct any privatee

drive or road; (3) remove or'destroy ehrubberytor trees:-(h)1
piace thereoh trash or uneightly or offensive material;'and
(5) display thereon signs, billboards or adtertieements.

‘These interests or easements may be used individuaily

or in combination to regulate land ﬁee‘edjaoent to the high-

way. | |

Scenic Easements.--A special form of developmentjright is the

acquisition of 'scenic eaeement. It trensfers from the owner
to a public-body the pight to develop areas adjacent to thed'
highway for esthetlc and scenic purposes. The most effective
use of ‘this tool has been in the protection of views from
parkways, historical sections of highways, and lands bordering
- streans, lakes and‘rivers. The Blue Ridge Parkway 1s a good

example. The right-of-way averages from 800 to 1000 feet and

‘ie'flenked in many places bjlscenic&eaeements that prohioit
.hcommercial use of the abutting property, prohibit the cutting
of timber, and generally protect the view.58

The acquisition of highway development rights is an

.economic and effective way to control outdoor advertising along
the roadside. If the development-rights are acquired at the
 time the -highwey is first constructed, the costs should be

~ falrly low. It was reported in Uhio that development costs

58American Automobile Aseociation, °E° cit., p. 51.
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averaged $109 per ﬁile'iﬁ'l9h§.59 On the other hand, fleti-
tious -land Values-may:be'in-usa{ If thils 1is so, thé cost of

acquiring development righ#s may be nearly'as-great as full

possession of the property._'When such 1s the case,'mérginal-'

land'acqﬁisition ls a better procedure, Une other drawback .
‘1s the slow acceptance this type ef‘measure galns from the

| publlic. The courts and legislaturéé'generally reflect publie

opinion and when‘public acceptﬁnce is 1ack1ng, these measures

. are not likely to be approvéd.

Voluntary Actlons

Whenever popular opinion has been'aroﬁéé&:ﬁnd tﬁé_
legislatures aré.considéring the passage of biils to restrict
outdoor advertising, the'suggestion 1s‘made,that yoluntafy
"c00peration be used instead. Voluntary cooperation means a
gentlemenfs‘agreement=bétwéén'fhe:outdoor'advértisiﬁg_com;
panies and the appropriate state leglslature. The'agreemént
is usually made that if the legislature will agree not to
pass the particular.biil'uhder discusSion,‘tﬁen the outdoér
‘advertising companiés_will‘reffain'from placing their‘boards'
in'eertaih locations.. _ | |
o Pénnéylvania and New Yofk'Stéte, among others, have

expéfimented with_volﬁhtary coOpérétidn. As reported in the

February 1950 ROadslﬁe Bulletih, thé'campaign in both states

SQLGVIn, OEC- Cit'o‘p. P 860
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was & faiiure.bo'rThe rQQSOns for faillure wefe almost'identi-
cal, The assdéiationé of outdoor-advertisers'which agreed to
c00perate_unfortﬁnatély did not control all the advertising.
The companieé”not Belonging to an assoclation contlnued to

place thelr advertiéements in restricted areas and gained a !

- virtual monopoly because other companies wefe not uslng thease

locations, When all the signs-GOuld not be removed, the cam-

paign completely lost its effectiveness, -

'Special agreement in land purchage contracts.--In a few in-

stances it may be possible to includ; speclal agreementS'in.
lénd purchase contracts. This is likely to occur whére the
governmental body hes no authorlity to purchase a scenic ease-
mént. .The'property owneré are persuaded to lnclude in the
land pﬁrchase.contract, which involves only thet land actually
needed for highﬁéy constrﬁéﬁion, an agreament‘thﬁt they will
not lease théir land (adjacent to the highway).for outdoor

advertising purposes. As a -conslderation, the owners are

~glven a token sum of monéy'in=addifion'ﬁo the regular pur-

chase price of the property. A similar.arrangement was worked
out by the Ofegon State-Highway Department in reloéating a
12 mile strip of hlghway which had & 220 foot right-of-way and

control of access.61 However, it is not known whether the

60Nationa1 Roadslide Councll, "Can Voluntary cooperation

Check the Roadside Blight?" The Roadside Bulletin, Februsry,

1950, pp. 13, 16. ) \
61David R. Levin, "Report of the Committee on Land

Acquisition and Control of Highwa% Access and Adjacent Areas,"

o. 18, April, 1949, p. 13.

Highway Research Board Bulletin,
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land'ewners were paid an additional sum of money for the
agreement.

Tennessee Valley Authoritg agreement.—-In constructing the

access road from the main‘highway to the Norris dam site, the

Tennessee Valley Authority waes able to work out an agreement

- with the owners “0f. preperty adjacent to thevroad.; In return _;
for the right to use . the right-of-way beyond the pavement f0r=h
' agrieultural purpeﬁee,,the_property owners agreed not to lease
' :_their.lands adjacent te”the read'fer outdoor advertising pur-

poses.

Conclusion |
Methods of state regulation of outdoer advertising
vary considerably in both type and effectiveness. Perhape_
the mest efficient and effective means are poesible when
using the power of—eminent domain., However, all such measure s
are usually expensive whan ueed.exteneively and, therefore,
widespread use 1is impessible. An adequate nethdd for'the

_fegulatien-of outdoor advertiaing does seem to be avallable

'through the use of & more comprehensive type of statute which

regulates all phases of outdoor advertlsing activity. A re-

‘view of some of the state-regulationa Indicates that there are

81111 unsolved problems in the pnovieions relating to scenic

‘views, business districts end sPacing_and size restrictions,




| CHAPTER IV

LOCAL REGULATIONS

There are two typés of municipal ordinances generally

used for the regulation of  outdoor advertising: (1) the

single purpose cutdoor advertising ordinance and (2) the
‘zoning ordinance, both of which will be dlscussed in this
chapter,

The Outdoor Advertising 0rdiﬁanqe

In many respects the local outdoor édveftiéing regu-
léﬁions are simllar te thékstaté'statutes. Thef are or- )
ganized in somewhat the seme manner and contain many of the
same proviaions., ‘The state regulation places an obvious
emphasis on the roadside in unincorporated areas while the
municipal ordinance usually ralatesrto the entire area of
the clty. - | ?

Within the scope of this research no county outdoor
advertising ordinances were noted. EV1dent1y any such
measures adopted by count;es are’ usuélly included 1n the

county bulldlng code or zohing ordinance.

Administration .
The'gdministrafion of the local outdoor advertising
ordihance differé from the state version in that enforcement

is usnally provided through the offices of the building in-
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spectorland the‘electrical,deﬁartment,' In addition, no ad-
ministrative rules and regulationsfare provided other than
- those contained w1thin the body of the ordinance. However,'.
they are usually in sufficient detall to provide full =d- |

_ministration of". the ordinance.

License -and Permit Requirements

License and permitarrov131ons are usually similar to
those contained in the state acts, and 1t would therefore be
pointless to include a lengthy discussion of-these previsions.
There are a few differenees in.the“provisiOns relating to
*licenses. In some cities the license feo is referred to by )
other names. For example, the Kansas City Ordinance re-.
quires the payment of an annual "registration fee" of $50.1
- There does not seem to beaany‘rEason for this, unless Kansas.
City is prohibited from levying a license tax,

In other jurisdictions, the 1license prov1smons.were
‘-excluded from the outdeor advertising ordinance ‘and were made a
. part of a separate license ordinance. The City of Berkeley,
California, has the following provision in its outdoor advertls-
ing ordinance. "The fees required to be paid by this ordinance |
"shall be in addition to any business license tax required to be u

‘paid by the license ordinance of the City of BGPkélBY("2

lgansas City, Missouri Revised Qrdinances, l9h6 -as

| ugmgﬁ?ed through September, 19h9, Chapter 2, Article 3, Section -

2 .
Berkeley, California Ordinance No. 2 ~-=N.8 -
ed" through July, 1951, Secti;n (e). 393 .S., amend
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‘Posting Bond _ B _ .
Evidently the requirement for posting bonds to insure

‘”compliance with local regulations is not a standard provi-

 sion in the outdoor advertising ordinance, Whether this pro-.'

vision is usually made part of another ordinance 18 not
known. Of the ordinanees reviewed, only one contained a
_bond requirement. The;Kansae.City ordinance requires all
persons engaged in the business of outdoor‘advertising to-
file a bond of $5000 with-the-commissioner-of Bulldings and
Inspections 3 1In addition,'such peraons are required to file
a liability ineurance policy of $20,000; bodily injury limits
of 1iabillty of $40,000; and property demage limitS‘of lia-
bility of $20,000, | | |
I any signs are erected by a property owner, tenant

or legsee to advertise exclusively his plaee of busineSS.(not
by a sign contractor regiStered'to do business),_the owner

is required, during the ereetioniend removal of any such
slgn, torfile a iiability insurance policy of $5000; bodily
injury limits of liability of $1o;600;‘and property damage
limits of liability of'$5000; Evidently, in this instance,
no insurance 1s required during the period'the gign is in

'nlece.

Struetural end.Electrical Requirements

The sections relating to structural and electrioai.re-

3Kansas_city, op. cit., Section 2-34 (b).
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quirements are a ﬁajér*part of_thé mupic1§a17ordinance; and,
in this respect, 1% differs considérably‘from'the-state'regu-
1atiéna In some insﬁaﬂéés, the local qrdinqnces contain
eleborate provisions,'spélling out in detaill how the variocus
tjpeslof signs are to berconéfructeg,‘ The Strugturél and
‘electrical provisions are either inclﬁded within'the'sign
ordinancé_dr they ére adépted‘as'parts'ofrthe_Iocal bullding
-and elegtrical codes. .. | ”

| It should be: understood that theve are many structural
and electrical provislons scmétimes included in municipal
ocutdoor advertising ordinances, However, the prdvisions
which are'summarized‘belqw fépresent the major items usually
adopted, Working from these, 1t should be possible for a
‘municipality to draft &deduate structural and electrical
regquirements to meet its 1ﬁdividual'needst

Building codes.--Probably thg'easiast'and best way to handle

the proviéiona relatiﬁg td“étru¢tur&i réquiremenﬁs is to

' 1hser£ a_statement_in.the Butdoor adveﬁtiﬁing drdinance
-désignating:the idcal or national‘building code as the govérn-
| ing regulstion:rép all ‘signs and billboards, The City of
Louisville, Kentucky has 1nserted.such‘provisibns'in its

Sign Code.h Electric signs are required to éonférm to the
Electric Céde of the City; and all grqund, wall, projecting,

| ﬁarquee and roof signs ére required to coﬁform to the local

Building Code.

hiouisvilie, Kentucky;;Qeﬁhrah‘df&ihhﬁcéé;ireyiééd"

e

through 195), Chapter 35, Sections 35-4, 6, 74, 9, 10.
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- In most cities the bullding code 1s patterned after or
"copied-verbatim.from efther: (1) the National Building Code;5

(2) the Southern Standerd Building Code;® or (3) the Uniform

Building Code.,’ The major provisions from the National Bulld- -

ing Code are summarized below:

Signe are required to withstand a horizontal wind pres-'

‘sure (in pounds per equare foot) varying with the height from
the ground to the top of the sign and with the type of sign,
whether solld or open. Signe up te 30 feet in height must .
be “ouilt to withs‘tand"e-pgress.ure of 15 pounds if solld, 25
if open; signs from 31 to 50 feet in height must betbnilt'to_
withstend a pressure of 25 pounds if solid, 35 1f open.
Signs from 51 to 99 feet in helght must be able “to withstand
30 pounds if solid and 42 if open. signs from 100 to 199
feet in height must be able to withstand 35 pennds'if soIidr
and 49 pounds if open. Finaily, signs from 200 to 299 feet
in helght must be able-to withetand 38 pounds-if solid and

'53 pounds if open,

SNational Board of Fire Underwriters, Natienal Build-
ing Code, 1949 Edition, New York: National Board of PFire
Un%er Tters, 1949, pp. 67, 155-156., .

' 6South.ern Building Code Congress, Southern Standard
Building Code, Revised 1953-5k, Birmingham: Scuthern Bulld-

Ing Code Congress, 195k, Chepter-12, Pe 6; Chapter 23, PP, 1-7.

7Pacific Coast: Buildin%oofficials Conference, Uniform
3 Angeles; Pacifilc Coast

~ Building © ffIciale 0onference, 1952, pp. 1= 340. 7
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Signs wi£h 7d3p§f cent or more of their gfpss'arég
(from the overail dimensiOns) expoaed to the‘wind;are con-
sidered to'be "So11d." Where the'exposed-area is éqmprised-
of'open.1etters,'figures,'stfibs Aﬁd strﬁdtuﬁal framing mem-
'bers and.is less.than 70 per cent df the gross area, the
signs are consldered to be "open."

Well signS-ﬁay not project more than 15 inches from
the wallraurfaée and may not exceed'uo.Sqﬁare-feet in areé
un;éss made -of noncombustibie'materials, These signs may
not extend beyond the top or ends of the wall surface on |
which they are placed, Furthermore, they must be securely
attached to the building bylmggns of metal anchors, bolts or

expansion screws and-shgll not be fastened by nails or

' Staples'td wooden blocks or nalling strips bullt into the

masonry, -Ground signs may not exceed"30 feet in helght a--

‘bove the ground on which they are cohstructad, Lighting
_ reflectors are permitted to1project'beyond the face of the
sign. An open space at least three feet highfmnst be mein-

tained between the bottdm-ofithe sign and the ground, al- -

though the necesséry quppOrgs.and‘layﬁice-workror'slats

leaving"thé%sﬁaéé'qﬁ“leaét 50. per &ént open are permitted.

Within‘ﬁhe fife‘liﬁitszéf theiﬁifj, ngund'signs more than

13 feet high muét;be coﬁsfrucfed of noncombustible maiefials¢
Rpof sigﬁs placed or supported on top of a bullding

or structure_must be constrﬁctéd-of noncombustible materials.

_Thére must be an open space of not less than gix feet below

g
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the bottOm'of‘thé‘oign?éicébt“forﬁthe?nécéssarﬁiﬁértical;sﬁp-'
ports.- Within the fire limits of the city, roof signs shall

not be supported by or braced to wooden beams or other wood

‘construction of a building or other structure over L0 feet

in height. .

" Signs must be 86 placed that they do not interfere
with é requlired doorway orrotherpmeans of egress or so as to
prevent free passage over any part of tho\foof on which conw

struoted.

Electrical codes.--The muﬁicipal'electrical code 1s simllar
to the building code in that the provisions are usually a-
dapted from a model -such &s the National Electrioal Safety

codo.8

The provisions from this Code pertaining to signs
are. summarized below:.

Electrical signs at ‘elevations greater than 30 feet
above a roadway or pathway or at an elevation- above a roof
greater than the ‘distance from the edge of the roof must, if

they requira'attention, bekprovided with substential and

) safely accessible runways, lodders and platforms from which

all:replacements or adjustmonté can be made. Safety belts
are'to be supplied for workwen,
ElGCtrical‘signs‘looated outside of a building are to

have no ungrounded curfent-carrying parts normally exposed

.to contact. All exposed nondurrentacarrying metal parts are

8p, s. Department of Commerce, National Electrical

"Safetx Codeé Fifth Edition, Washington: Government Priﬁ%ing

Part 1, PP 28?-288 .
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to‘be §ffe9tive1yfgﬁoﬁndéd'unless they are insulated from
.the'ground andjbtherléonductingusurfaces and are inacces-
sible to unauthoriz%d'personéo (Thié does not apply to
portablé'ihcandeéceﬁf”lgmp-;ype.signé.)

Electrical.signs,.other than portable, ﬁust be pro-
vided with sﬁitches arranged to entirely disconnect all un-
gréunded*supply ﬁireS‘Qf‘signs and éither located within
Sight of' the Sigﬁ‘or-arranged so that they can be locked in
an open position,

Eleetrical:signS‘with changeable connectlons shall be
so arrangsd that the éennec$ions may be changed manﬁélly"
but only by approved connectors. Appro#ed connectors are

required to Interrupt all ungrounded conductors of the clr-
cult. |

General PrOvisibﬁs _ ) _ | _ _ _
The general sign éréﬁis;ons differ somewhat in or-
ganizatibn from.those‘containéd in the state regulaﬁibnﬁ.'
Where the municipaiity has a zéning ordinance iﬁ affect; the
outdoor advertising ordinance frequently contains a state-
ment designating it es an additional means for regulating

slgns and billboards. The municipaliordinanee contains

regulations for ground, wall and foof signs whereas the state

regulation pertains primarily to. ground structuras, although

others are sometimes included
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Certain‘outdoor advertising prehibited.--Signs are usually

prohibited completely from public property, from any loca-
tion where they interfere with reasonable ingress or egress

from a door, winddw or fire escape; from any lodation where.

they may interfere with traffic devices or obstruct the View‘:

by reason of thelr positlen, shapé, color or 1ighting ef-
fects and from in front of any established setback line,

The Kensas Cityﬁordinancé contains substantially these pro-

visions.? Signs other than nameplates and real estate signs

'~ are usually prohibited.from'residentialrareas;.but where a
municipality does not have a zoning ordinance, e provision
~may be included prohlbiting outdoor advertiaing wlthin pres-

cribed distances from dwellings;-

In addition, the mnnicipal ordinance may contain}pro—'

visions prohibiting'signs over a prescribed size or sﬁécing.
The Berkeley, California, érdinance prohibits slgns with an
advertising surface more than 10.5 feet in height or an
-orrnamental mouldlng or cornlce over two feet in yidth.lo'
Letters, figures or characters are'permitted to be attached
to the billboards but they‘muét not extend more than 5.5
feet above.the‘crnanenpal mdulding and the total solid area
-'of;snch“ébjénﬁéiigil?niﬁéd;folﬁofper'cent of the totnl ad-
rértising snrfaéé;]dThe £§t;1 snr?ace area of any one such

Nfigure“may_notwe;ceed 10 per cent of the total advertising

9Kansas City, oE.'dit., Section 2~-38,
10Berkeley, oE.ncit,, Section 13,
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surface and the tota1 s0lid area of all such objects may not

/

exceed 200 square feet:

Ground signs.--Ground signs are usually regulated as to siZe,

apacing, height, screeqiyguand setback. The Kansas City

ordinance reguires”an open space of not less than two feet

 between the lower édge of the éignbéard and the ground which'

may be filled in with latticework.ll In addition, where the
rear and braces are within 75 feet of the curd line of any
street other than the.one-upon-uhich-the sign faces, they
must be screened by latticework, upon the diréction'of.thé |
Commissiener'of-Buiidfngs,_=No sign 13 to be'placed_on énj
propéfty adjacent to the intersection of streefs where it
wouldfobstruct ths'vision erm.a pgint 50 feet back from the
'1ntersection; The owner ofiany prdpérty on which a sign is-
placed and the persOh’mgi@ta;ningrthe'sign are held equally.
responsible for the'generai condition of the area around the
sign. . .
The'Lquiézilla_ordinance_has substantially the . same
requirements; but, in addition, signsAmade of wood materisl

are limited to 15 feet in height above the ground level,

- whereas signs constructed of sheet metal or other approved

" material may beerected to the limiping height in thg.zoning

ordinance. Any sign over 35 feet in height must be made en=

tirely of metel.

llKensas City, oE;jcit.,‘Section 242,
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The San Bernardino, California, ordinance requires

the base of a billboard to be not less than 18 inches or

-more,than-eight feet above the ground 1eve1.12.‘Signs are .
‘required to be erected at least four'féet'from the adjoining
property line when:bhglprbperty contlguous thereto 1s oc-
cupled by a building with openirigs immediabely'oppqsite and
which are within fOuf feetbOf the property line; 'Further_
more, any sign exceeding 30“square feet 1in area mnst be cone

structed to withstend a wind pressure of 20 pdunds per

gsquares foot of'expOSedrsurfacq._ The total area of all signs

erected on a single pole sbandard shall not exceed L2 square
feet but double polé slgns, desighed by a structural engl-
beer,-mayfexceed_bhig‘atqa.

~ The municibal~regulatioﬁ mhy_réqﬁire'a'gr@und, wall,
or roof sign to set back a specified number of feet from the
right-of-way, pavement_offthe'centér 1ine of a throﬁghuay, _
expressway or:parkﬁay; whatever_thé'caﬂeimgj,be. The City of
Portland, Uregon,'has a provibiqp-ih'its Plénning-and Zoning
Code which enables the Council to designate a throughway
pursuant to the provisions of Chapter 22é, Oregon Laﬁs, 1947;
and whére such throughway is, or 13*1ﬁtended to be, land-
scaped within five years, they;maj'éstablish a getback in
front oflwhich nolsign_or billboard may be_eracted;13 Ae~ .

12san Bernardino, California, Ordinance No, 1911,

- 1951, Sections 3, 13.

13portland, Oregon; Planning and Zoning Code, amended
through June, 1953, Article 11.
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cordingly, an-ordinance;was'pasSed designating the T, H,
Banfield Expressway as a tﬁroughway and establishing a set-
back of 500 feet from the traveled roadway along certain

portioné of the ééme.lu Sbecifically‘excludéd from‘the prb-

visions of the ordinance were: real estate signs, nameplates,

identification signs, business signs and signs not visible
to persons traveling oh‘thé_throughway. Similar-ordinances :

are in effect in Los Angeles, Callifornla; Denver, Colorado;

and Atlanta,'ceorgié.__r

Wall signs.--The reguiations most fréquentiy used for wall

signs_reétrict-their_height5 arég, location, and projection.,
The provisions of the Louisville ordinance are typlcal and

are quoted below:15

No wall sign shall extend beyond the publlic way more.
than twelve (12) inches, and no such projection in-
cluding reflectors or any obstruction at its lowest
point shall be léss' than nine (9} feet above the
sidewalk level. However, if the sign 1s i1lluminated,
the lighting reflectors may project six (6 feet over
the public way, but in no case shall they be nearer
than two (2) feet to the curb line, . . . No wall
sign shall project beyond the side of the bullding
to which 1t 1s secured unleas the projection meets
‘the requirements for projecting signs, nor shall it
project more than four (4 feet above the roof
level or fire wall of ‘the. sald buildlng. Wall signs
. when attached to a bullding st mobe than thirty (30
feet above the ground level shall.be constructed
entirely of metal, and .no wooden sign, when attached’

to a building, shall be more : than two (2) feet in
Width LT S . }

‘ 1“Port1and, Oregon, Ordinance No. 98&85, 1953, Sec-
tions 1, 2.

15Louisville, op. cit., Section 35-6.
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The Kansas C1ty ordinance limits the area of flat wall signs

. to 100 aquare feet unless they are made of sheet metal 16

Roof signs.--The regulations for reof signs customarily res-

trict the height, spacing, setback‘and location of such
signs. In Kansas City roof signs are required to set back

four feet from the face of any front, rear or sidé wall of a

' 'bu1lding (where the side wall 1s on a street frontage) upon

which the aign”is erected.t! Whers a slgn 1s placed &1agon-
ally, the end§ may come withip_le_inches of the building line.

‘The lightingyreflectoné ﬂrem_aﬁ'illuminated sign may project ‘
‘ éight-féet‘intofa public*space 1f they are not less than 12

. et above the sidewalk or 15 fest.above the roadway.

Signs with a solid surface are. limlted to a helght of
50 feet above the roof level; but where they do not have a
solid surface, they'maj be erected to a helght of 75 feet,

provided they are erected upon fife-proof buildings. When

econstructed upon non-fireproof buildings, signs not having a
solid surface may"be erected to a héight:of 60 feot ébove the
'roonlevel; but the covered portions'of-sudh.signs.may not
exceed li5 per cent of the area th.er‘ebfa

In addition to many of the above provisions, the San

-Bernardino ordinance prohibits'the erection of temporary

signs upoh ér:over any roof and limits the length of all per=-

16gansas City, op. cif., Section.a-u3.
171bid,, Section 2-41. .
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mitted roof signs to 50 feet 18

‘Exceptions.--ﬂs in the state regulations, certain types of

 signs are excepted from the municipal sign regulations. The

list of exceptions are usually similar with each one being
ddapted to the particular needs of the city. Kansas City has

‘& typical list which excepts the following-l9 (1) painted

wall accessary-use signs,_(zj nameplates, (3) ﬁiscellaneous

- trafflic and municlpal signs; (4) bulletin boards; (5) real

estate signs;-(Bj signs embedded or set into a bullding and
sc erected as to become a permanent part of the building;
(7) wall signs of less than a 50 square foot area (only
acceséory-use);'(ei announcément signs; and (9) accesdory-

use grdund_signg,

Conclusion

The comprehensive outdoor advertising 6fdinance, when

used in conjunctioh‘with zoﬁidé-to achieve 1ocatioh-66ntrol;“
' ‘seems to be the Best method for the municipal regulation of
outdoor advertising. It encbmpasses all phdsés of silgn con- -

'trol and places the entire administrative funetion within a

single agency.

The ordinances reviewed did not contain adequate pro-

visions for some phases of sign_dontrol. Nowhere was a pro-

vision noted which 1imited the number of signs which could

be erected withih‘dn area, Theoretlcally, without such a

185an Bernardino, op. cit., Sectlon 17,
19Kansds City, op;'cit., Sectlon 2-33.
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provision, any number of roof eigns and wall signs may be

erected in business areas which could well have a hermful

. effect upon the general appearance of the district. Also,

the provislions restricting the size of lerge roef structures

seem to need more study. It ie_doubtfuliif‘the‘prOVisione'

reviewed adeqnateiy restrict the size of roof eignS'and

‘spectaculars teo insure their appropriate appearance upon any

size of building. With increasing acceptance -of the eethe-‘”

tic concept, municipalities will need to give more coneidere— )

tion to this type of: regrula;tion.

The Zoning Ordinanoe

Zoning is the regulation of the use of land and the
structures thereon, the neight and bulk of buildings, the
size of‘yards'and other open epaces and the density'of
population. ‘As a police“power regulation, zoning muet be
authorized througnﬁproper3etate'enabling legislation. This
power may be granted to all'mnniCipal andacounty governments,
or it may'be anthorized for‘selected'ones only.

‘ Zoning power is usually sufficlently broad to make
possible its effective application to the regulation of eut—
door advertising. ,This appiicetion may be part of a mnnici-
pai'or county zoning act or there mey be & separate roedeide

zoning ordinance. The mnnicipalbend county ordinances will

‘have outdoor advertilsing and other provisions for the entire

urban area, whereas the roadsids zoning ordinance may regu=-
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1late only those areas adjacent to the roadway. BefOre eXamin-

" ing these-brdinances in more detail, mention should be mads of

the interim zoning ordinance.

- Interim Zoning Ordinence

As s temporary emérgéhcy,'a city or countj which lacks

"~ & comprehensive zoning ordinance may have;need to pass an

interim measure to prevent farther undesirable development

within the'city'limits'or along its highways. Such a measurs

- should not be passed'unless there 1is a real'emergénéy and

unless a serious effdrt is being made to prepare & comprshen=

sive ordinance. An interim'ordinance, for example, might

provide for the exclusion of further advertising'signs from

any-area which is predominahtly agriculturai. Califcrhia
proﬁably has been more active in protecting its highways
through interim zoning ordinances than any other state.

Se#eral of its counties have protected new highways on which

‘constructlon was just sterting by the use of the Interim

ordinance.zo

Municipal Zoning'Ordinancé

Several hundred-zohing ordinances from variOus parts of

the country have been reviewed to ascertain whet provisions

are bsing used to regulate signs and billboards., The multi-

plicity of provisions found makes it impossible to give a

20National Roedside Councill, "Progress in Highway Pro-
tection Secured through County and Town Zoning," Roadside

Bulletin, December, 1946 Pe 4- .
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detalled anaiysis of ﬁhe'results.‘.Someiproiisions were the
same or similar to-thosg_found in_the_qompréhenéive outdoor
advertising'érdinance and‘whpre thej have been previously dis-
‘cussed, such régﬁlations w%%l not be répeated. In general,
thé provisibns‘for-the vérféﬁs use disfricts.followed a de-
scribable pattern;' Whereﬁthis'occurped, a brief summary'wili
be given with onerbr two'fypical examples of ﬁrevisions, In
what seemed to be the'problem areas =- whére there was nb .
general agreemgnt -2 more'detailed discussion will-be pro=
" wvided., In éithér‘case, nﬁ-éttempt will-be made to describe

all'the_profisions'or variations encountered;'.'

: Residential‘diétricts.-AALmost withbut excéption; separéte-
use outdoor'adVértiéing structures are prohibited and’ name-~
plates, bulletin boards, identification and real estate signs
are a permlitited use in résidéntial districts.l The major |
"differenéeé in'fhe_prbvisicns for the permitted signs fel&té'
fo siza,'although‘there-are no great'variations. "8ize limi-

tatibns are usually presénted in.sqﬁare-feet."Thé'Alexandria,

Virginia ordinance 1s a typicaliexample°21'

" No smgn or signs shall be: permltted in eny residen-
tial zone -other than a nameplate, not exceeding one
(1} square foot in ares, for the purpose of advertis-
ing a howme occupation or proféssicnal office and
which bears only the name and.occupetion of the oc¢~
cupant of the building; provided that church bulletin
boards, not to exceed twenty (20 square feet in
area and spartment or apartment hotel signs not to
exceed forty (AO)'square,feet-in area may be erected

' 21Alexandria, Virginia, Code, n. d., Chapter 28,
Article 9, Section . :




or displayed when looated entirely on. private proper-
ty and not less than ten (10) feet from any lot line;.
“and provided further that one sign riot to exceed
“twelve {12) square feet in area, advertising the sale
or lease of real estate,‘may be erected on the prop=-
erty so advertised. The illumination of any sign in
‘a residential zone shall be by indirect means only.

Some. cities have more detailed provisions for real
estate signs, recognizing that subdivisions may require larg-
er signs than individual lots of small size, The San Francis-
co Ordinance provides that for sale or lease signs may be
six sqnare feet per each.lot or-ror each three'thousand square
feet contained in the parcel advertised,tbut:not to exceed one

hpndred and eighty square feet 2e

Business and commercial districts.--Nearly every ordinance

makes a distinctlon between accessory-use and separate-use

signs or billboards in its business and oommercial districts.
Accessory-use signs are. permitted in business. and commercial

districts: almost without exception. However, most ordinances

~p1ace some’ limitation on- the size of these Signs, either° (if*‘

specifying the maximum area as a percentage of the total wall'g
area; or (2) presoribing,a maximum_area per linear foot of
wall; The Shelton,'connecticut'iOrdinance-specifies that

signs painted on or’ affixed to a wall, or monnted on:a‘roof

~gre not to exceed an aggregate of lO per cent of the gross

wall area of the elevation of the building on- which such

228an Francisco, Californie, Proposed Zoning Ordi-
nance, 1952, Section 18-E,




signs are affixed or painted.23 Those mounted on and extend-
ing out frem the wall are: not to exceed two feet multiplied
by the height of the building. Signs not mounted on & build—
ing are not to exceed forty square feet. With respect to the
second type, the Town of Hémpstead; New York, pfdvides:ah

One (1; sign, attached to or incorporeted in sach

building wall on a-public street and advertising

only the business conducted in such bullding, when

such- sign does not:

I. Exceed in area two (2) square feet for each
horizontel foot of such wall, and '

II. Exceed in width ninety (90%; per cent of. the
horizontal measurement of such wall; and

III. Bmuject above the‘portion of the roof on which
such sign is located, and:

1V. Project more than onse (1) footsfrOmtsuéh‘wéll.
There is no'éuch.uniformity_in the provislons relating
to aeparateruse advertiéing structures; In_a few instances,
they are prohibited within the city completely as in %the
Borough of'Ranitan, NeW'Jefsey;,whéré‘othQQr advertising
structureé are excluded from all nine use distriéts. Miami,
Eldrida,-prohibits "Snipe".signsyanXWhefe'within the city
limits., ¥Not quite as‘strict‘is-the_Gﬁeenwich,-connEcticut,
- ordinance which prohibits‘oﬁtador.advertising-structures from

all residential and all.business zones other than the general

23shelton, Connecticut Ordinances, Chapter 16 Sec-
tion 6.1.14.

| ZMHempstead New York Building Zone Ordinanca, 1930,
as amended to 1942, Article 10, Section S.2.1. (b).




‘housing, retail, and business services of -all kinds,
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business district,25 ‘The Denyér,.Colorado, ordinance limits

billboards to "B-l. and B-5 districts,” which contain ware-

26 In
still other ordinances, outdoor advertising structures are
prohibited from local and retail business districts. Ann
Arbor,_Michigan,,and_Bloomington, Indiana,_are two cities
incorporating this type'of pro#isibn. A méfe nomplete-dis-

cussion of outdoor advertising in neighborhood shopping cen-

ters will be found in Ghapter Six. - Finally some cities, such - .

.ag San Francisco, California, pemit outdoor advertisxng

structnresnin all business and commefcial.districts.eT-

Where outdoor advertising StructurésAare‘permitted,

there 1s some variety in the regulations. New York City proé_

hibits advertising signs within 200 feet of an arterial high-
way shown as a prihcipal'rOute'on 1ts Master Plan.28' Eéx-
ington, Kentucky, has a provision which permits billboards

or signboards in its‘business'two, three snd four distriects -

provided that no such structnrggis;pérmitted,which faces the

front or side of a lot in a"rééidential district when within

25Greenwich Connectlcut Zoning Ordinance, 1947, as

. amended to 1952, Sections 6, lO, 10,1, 11, 12,

26Denvgr, Colorado, Zoning Urdinance, 1955, Sectionr6l3.'

- 278an Francisdo; oBc‘citx,'Sections lll;llu, 120,

28ew York, New York, Zoning Resolition, No. 751,

amended to 1950, Section 21-B.




100 feet of the‘lot‘lines;'or which faces a oublio'parkway'or
entrance to a public park;‘sehool,'library, ohuroh.or'eimilar .
institution and which is within 300 feet.Z? The Des Moines,

Towa, ordinance7has a eimilar'provision-and fﬁrther'provides

thet all billboards shall set back from the right-of-way line  -‘

“at least aa far as the front yard depth of the principal
building except at intersections where the setback will be a
minimum of 100 feet from the right-of-way line,3¢
Miami,*Florida,‘set'e maximum of uOO square feet on
the area of outdoor advertising structures In Eusiness one .
and two districts.31 Other citles have set maximum sign ereas,
but generally the limit is so high that the regulation is not

a restrictive one.

Prbvisions.pertaining'tO”roof signs~generelly follow =~

the pattern of those discussed under structural requirements :
in the comprehensive outdoor advertising ordfnance. A few
.additional or different provisions heve been" noted, Uniﬁer-
sity City, Missouri, prohibits signs of any tjpe.pn the

roofs of bnildings in 1ts second commercial district except
ﬁhere'they are constructed of open wirefmeSh‘or open-letters

and are approVedfby,the_Building COmmissioner;32 Des Moines,

29Lexington, Kentucky, Proposed Zoning Resolution, 1953,

Article 13.14.

30pes Moines, lowa, Urdinance No. 5453, 1953, Chapter
2-A, Section 2. _

31M4ami, Florida, Ordinance No., 1682, 1937, Article 13,,

Seetion 3.

32University City, Missouri, Municipel Code, 1950,
Chapter 20, Article 2002. 6.
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Towa, permits-roof signs in its taird commercial district

providing they do not exceed L0 per'cent of the building

height measured abova the. roof line,33 ‘The maximum height
limit for roof signs 18 50 feet above the roof line or 16
feet for those buildings less than Y40 feet in height |
Alexandria, virginia, permits roof’ signs in the second and -
third commercial districts providing they do not. exceed 100 -
square feet in aresa when facing any street frontage.3ui

Special previsionsifor signs at filling stations or
public garages werernoted infrequently. ‘EeXington,'Kentucky,
has such a provision which permits signs wiﬁh.an aggregate
area up to 100 sguare feét to be located within the required
front yard except when they are within 12 feet of a street
lot line or within 50 feet of a residéntial‘lot line uﬁlésé-
the sign is located on a building.3®

A few cities, such as North,ﬁdams,_Massachusetts,'have
regulations which are so comprshensive that they afe morse
1ike-a-sepapate outdoor advertising ordinance. As such, their

provisions have been discussedtin.another section of this work,

33Des Moihes,;62.7cit;,-Séction 24=-1 2,
3“Alexéndria op. cit., Section 2(d).

35Lexington, op. c¢it,, Section 19.32.




e een

95

Iudustrlal dietriCtEB—wThe majority of zoning ordinances per-

mit outdoor advertising structures in all Industrial dis-
tricts. When permitted, the'advertleing,structures are regu=
lated in a similar manner tozeiéne and billboards in business
districts, and to discuss them further would only be repeti-
| tious,’ Generally such orainanoes provide for front-yard
‘setbacks and setbacks from the 1nterseotien of,roedwaye; they
prohibit signs facing residential or otﬁer public areas when
within a speoified'mihimum distaﬁce; they frequently suecify'
maxiﬁum heights and areeé for roof'signs; and theyrorohibit.
flashing and intermittent lighting in areas where they may

constitute a nuisance,

Nonvconforming'uses;--Some municipal zoning ordinanceslooné'
tain provisions for the elimination of non-conforming uses.
They usually include a section requiring conformance or

elimingtion within]a speoified period of'time, ‘Los Angeles,

.Californie, has a prdvision-whieh permits the continuatlion of

a non-conforming sign or billboard provided that no etruotural

palterations are made and that all. such structures are oom-

'pletely removed not later than flve years “from the effective

date of the ordinanoe.36 Miami Florida, requires the removal

of non~conforming signs within four years from the effective

date of its ordinance 37

36105 Angeles, California, ordinance No. 90, 500 as

- gmended to and including Ordinance No, 100, 146, 1952, Chapter

1, Article 2, Section 12.23 - C3.
3Tviami, op. cit., Section .
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Gounty Zoning Ordinance - |
County zoning has’ been used to facilitate the develop—

‘ment of rapidly growing suburban‘communitiesa The location

of the Atomic Energy Gommission_Planf'near Augusts, GeOrgia,.

for example, caused a treﬁehdous—influx'of people to that

aree, As a result; ﬁugustaeand'Richmend County enacted a

. comprehensive zoning ordinance to assist both units of govern-

“ment in regulating future Iendeuse devaiopment.

Where_counﬁies~are:Iargely.undeveloped‘and.itlis not
iikely that they,wili change in the future, the maiﬁ eoneern
of the provisions.relating"fo outdoor advertising will be
with the various accessefyeuse signs. Only when an urban
area develops to the polnt where outdoor advertilsing eOm-
panies find it prefiteble.to erect their structures will there
be a need for exteneive regulations to gulde the use andsfure-
ther development of the advertising medium. _

The regulation of-outdoer edverﬁising by county zoning
1s divided into two categories‘i (ij eompfehensive county
zoning and (2) roadside zoning. The comprehenslve county

ordinance zones an entire county in much the same way that a

rmunicipal-ordinance'@oes,e;city. In-other;cases the county

zoning ordinance maj covefionly'aVPOrtion of a county, such

‘as the urbenized area_surrounding'ah'incorporated city in the

county. 'Sometimes,'depending=upon_theftype of ordinance, the -
number of districts is smaller in the county ordinance; but the

types of districts and their provisions are siﬁilar.‘_The dif- -
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ference as far as outdoor advertising provisions are concern-

ed is one of degree, The types of regulations are the same bﬁtl

the specific requirements are usually morq‘ienignt in the 
county area, Because of the simllarity, there 1s no need to

cite examples of these prbvisions.

Reoadside zbning;e-The developmént of roadsidé zoning has
been a natural extension of zoning powérsa Certaiﬁly-a/iarge
number of'the“probleﬁs confronting rural areas are related to
the roadslde gnd_its developmgnt. A drive along almost any
hlighway leading -awaj from a clty or town will reveal some of .
these problems.'-The‘describtions of scattered string develop-
ment are so famliliar that they do not need repeating.

Outdoor advertisling, as one of the familiar roadsidé

‘features, has been the subject of much discussion in the con-

sideration‘of.roadside controls. As roadside zoning has be~-
come more acceptable, the use of this instrument has been sug-
gested repéatedly as a means for the regulation of outdoor
advertising, _ _ ,
Roadside zoning'is‘cﬁstomarily the estaﬁliahmeht of a
zoned area extending anywhere frOijOO'féet to 1000 feet on
each side of the highway righteqf-way, Within this zoned
erea, the land is divided into digtrigts primarily for resi-
deﬂtial,'indﬁstrial, agricultural, end business use. To be
effectiﬁe, & proper balance must be obtained among ali'the--
uses of iand. Une of the purposes of this type of ordinance

13 to asslst in developing a légical“landeuse pattern which
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will include all'the'uees"ef land, rather than just.one with
the exclusion of the ethere. | |
Roadside zoning should not be a piecemeal type of regu-
laﬁien. Its greatest effectiveness will be achieved when 1t
'is used in conjunction with other tools of planning. An ef-
fective plenning prograﬁ ehpuld_hafe 33.1t3_ba519 a compre-

hensive plan which'hae\de%eleﬁed frqm'thbredgh studies and

sound planning principles.ﬁ To. do'the'jobAwhich 1sx1ntended,;..ﬁ

then, roadside: zoning must be related to at 1east a county
land=use plan. In this way, even though a small strip aleng-
the highways 1s the only land’regulated, the roadside zoning
ordinance will be the first step in achieving a more compre-
hensive type of regulation° L _

~ The previsions relating to outdoor advertising in the
various use districts of the roadside zoning ordlnance would :

be much the seme as theose found in a county or municipal or=

dinance .and therefefe they will not be discussed agesin. How- .

~ever, there 1s a variatioh‘iﬁ the treatment of the business
districts and & special probleﬁ in the case of agrilcultural
districts. The problem in the latter district will be dis-
cussed in Chapter Six, |

The roadside zoning opdlnance.usually makes a distine-
tion between the types of‘roadaide businesses,lthere being,
elther: (lj.a readslde.service district or (2) a general com=
mercial district, The roadside service district 1s intended .

primarily for uses which serve highway tbaffic; such as
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-gasoline stations, roadside eatiﬁgiéstéblishments, motels and
truck stops, As such, thelr outdoor advertising provisions
afe similar to those for a noighborhood.shopping center as
prescribed in a municipal ordinance. | |

The'general commercisl district serveo theé roadside
traffic and a neighboring oommunity.as well, ' The provisions
for outdoor advertising in these-districts~ﬁould be simlilar
to those'found in en lntermedlate business digtriot or a

community shopping center as defilned in a muhicipal or&inance.

Conclusion

Whether zoning may be used to regulaté:outdoorfadvor-
tising is no longer open to question. The legality of zoning
has been.establiéhod, and at the present_time, 1t seems to be

one of tho-better ways to regulate outdoor advertising. Be=

cause 1t deals with uses, zoning cuts through to the heart of

the problem‘A-‘whethar land may be regﬁléted so as to permit
signs and billboards in any araa, or only in areas which are
suited to their perticular characteristioa. From the review

of zoning provisions,‘it is obvious how the problem has been

answered and legislated up to this time. Howevér, consideri
ffing the impaot of the autOmobile on ‘pregsent day civilization

‘and conslidering the relative youthfulness of the zoning move-

ment, 1t woﬁld-beafoolhardy‘to predict that future zoning

-~ provisions relating to outdoor advertising will remaln any~

‘ thing like those found at present.
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In some areas, the.problem'seemsvto be feirly well re-
solved. Certainly the mejority.of people no longer question
the right to exclude separate-use outdoor advertising signs
from resieentiel districts,for-in erees-adjacent to parks,
schools, churches and playgrounds in.either rural or urbani
areas; Likewlse, few people question the permitted use of
signs and billboards in central business distrietsfor in
cormercial and‘industrial diatricts. The-remaininglareas of
contention seem to be focused on the rural roadside and the
neighborhecod shopping centers.

At least one area may become more of a problem in the
future._ With the eontinued trend for large industrial dis-
tricts to be located in suburban areas, the time may come -
when billboards.are no_longen’acceptable as a-permitteo use.

Many of_these deﬁelopments‘have been located on spaclous,

well landscaped sites in a consclentious effort to harmonize

their locatton ﬁith-the surfounding‘residential area. The

fcharacter of these developments is becoming more residential

and less the bustling business enterprise in which the bill-
boards most often find 8 suitable location.

' There are limits to the effectiveness of zonilng in’

negulating;outdoon advertising; Beeeuse_zoning is subject

to the will of the people (and‘rigntly 80) end_because it is
easy to change, a sound ordinancesmay be rendered completely -

ineffective by the unwise action of a few people. It 1s cus-

tomary in this country for local units of government to handle
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matters whieh_areAciosely felated ;o,local-pﬁqblems. This
1s necessafy_for the 1agiélative'boﬁ?_to discharge its ress
poneibility to “the people._ Tﬁe'argument has always been put .
forth that the law making body should have-an*intimaﬁe
knowledge of local peopie:and conditions in order to enact
measures which will meet: the 1ocal requlrements.

Such a policy may be e disadventage in administering '
.an effective zoning ordlnance for a community or an entire

roadside. Concelvably the local unit of government uill not

"be interested in what happens beyond 1ts boundaries, in.which

case unifled roadside control is impossible on the local -
level, Iniaddition, meny communities are slow fo_&dopt regu-
lations. Others yield to the pressﬁre of vested-intereets
and either place properties in a business classification op
leave them unrestricted when they should be zoned for another
use, Whenever thisihappens, zonlng ie_nb’lenger a useful

tool for the-reguiation;of outdoor advertising.

' Land Subdivision Regulations
The use of land subdivision regulations as & method :
to control outdoor advertising;is indirect; however, it is

important enOugh to mention, iSub&ivision'regulatiens maj be

- described as a type of control to gulde the ‘development of land,

usually applied when a land owner dividés & tract into lots

for the purpose of sale, This type of regulation is frequently

-referred to as the companion measure to zoning.
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'Sﬁbdivisidn‘regulétions would prébably never contain

'g gpacific proviéion concerning outdoor advertising; but

through the use of thesenrégulations, land adjacent to high-
‘weys can be so developed as to make'iﬁ desirable for resi-
‘dential use. This tends to allevidte = problem which has
confronted.planners and highway officials for a 1ong time,

It is a common occurrence for too much land slong the

highways to be zoned for business. Bergan'CQunty, New Jersey,

reported, for instance, that the amount of frontage zoned for
business in that entire county was 270 feet per1::@1'53’(:)1’1.-38
Assuming 125 feet of frontage per 100 persons as a Standard,
this excess is obvious. o

Through the use of subdivision regulations, land de~
velo?ers.gan be required to provide a buffer'strip along the-
highway right-of-way and to back thelr lots up to this buffer
strip, so-that they face onto an interibr street. In this

way, the land adjacent to highways can‘béfsafely‘developed

__ror residential uSe; At the same tiﬁe} it solves the problem

of too much land being zoned for business because there was
no other use for which to defelop it. This should assist in
ecreating 8 betfar balance of'1and uses along urban highways
and will tend to segregate business into natural areas of
development, which, of course, will tend to regulate the lo-

cation of outdoor advertising.

38Ber N
gen.County, Ney Jersey, Planning Board, Zoning in

fBergen County, Seécond Printing, Hackensack: Bergen Tounty

anning Board, 1953 p. 12,
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General Conclusion

The local regulation of outdoor advertising appears

- %o be best accomplished'through the usé of: (1) thé'locai

outdoor advertising ordinance; (2/ the zoning ordinance;

end (3) lend subdivision regulations. No one of these can

- provlide adequate control of all phases of the outdoor ad-

vertising'prdblem; but in combination, they offer an éffi-

cient and comprehensive means of gulding further outdoor

adﬁertising development.




GHAPTER V
A REVIEW OF JUDICIAL DECISIONS

Through a long pefied of_litigétion the right fq reg=
uiate and control outdoor adﬁertising hasfbeen firmly-estabf
lished, Where the courts have found that the 1egi§lative |
body (either state or local govefnmént after appropriate
state authérizatibn} héd_paésed regulations to protect the
health, safety, morals aﬁd3genefa1 welfare, and that such
regulations had a public purpose and'werewnot-arbitrary or
unreasonable, they génerally have upheld ﬁhemiasia proper
- eXercise of ﬁhe-policé power, As far back as l?iS,-in §E.V

Louls Poster AGVertiSing‘Cqmpénﬁ Ve City of'St.:Lou1s; 249

U. S. 269, 39 5. Ct. 274 (1919), 1t was held that the bill~
board regulationé of that city were not in violaticn of the
constitution, even though ‘the size of billboards was regu-

lated, Another importent case was Thomas Cusack Company v.

City of Chicago, 242 U. S. 526, 37 8. Ct, 190 (1917,, in

which the terms of a Chibagb.prainance regulating billboards
were upheld, the court‘sayihgt'WFA'mgnicipal ordinance passed
‘under authority delegated by‘th@ state legislature to regu-

late or control the cdnstruétibn énd méintenance of bili-

boards is-a valid exerclse of the policé.p0wer unless it is -
"clearly unreasonable and arbitrary." Thé:number of caseé-which'.
have affirmed these deciSioné Is so great that it would add

1ittle to cite more at this time.
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Actually the courte have gone further than merely up-

~ holding the right to regulate outdoor advertising. There are
decisiensrwhich approve_specific-regulatory measures by

'stetes, counties, and municiualities. A notable cage uphold-
eiug the right of the state to regulate-eutdoor advertising‘is:'
Geueral Outdoor Advertieing Co.-vi_gept‘[of Public Horks, 289

Mess. 149, 193 N, E. 799 (1935). A California decision,
‘Monterey County v. Bassett, No., 16909, Superior Court of Mon-

terey County (1938}, ierimportent because it upholds the ex-

tension of zoning principles to rural areas as & means of

- billboard regulation. The Appeal of Liggett, 291 Pa. 109, 139
A 519 (1927) is one of a hogt of decieions upholding-a'muni-'
cipalczoning ordiuauceeincludiué:provisions'for the'fegula- .‘
‘tion of outdoor advertising. “

. The legality of eutdoor~edvertising regulation'in g :_ |
_state,'county and municipal areas ie generally recognized by
the courts. However, the validity of roadside zoning, when :
undertaken pursuant to authority te zone comprehensively,

- and in:the absenee of 'specific authority, 1s not so definite-
-.ly‘eetablished._ Zouiug‘for-special areas, such as the road-
'side, depends upon its relation to state enabling statutes.

In People v. Roberts, 90 Misc. 439, ‘153 N, v. S, 143 (1915;,

State v. Fowler, 90 Fla. 155, 105 So. 733 (1925}, and-citx

of Miami Beach'u; ?exe33Coqs 194 'S0, 368 (1940), it was

generally held that without a special grant of authority,

zoning ordinancee'which exclude business from certain road-




106

weys or'disﬁricts, are invalid,

In én'opinion jissued by the-Wisconsin.AttOrney General,

36 Gps; Wis;‘Attbfney Gen.-368 (19&7}; 1t was ruled that the
zoning of lahd"uses.adjacént to the highway could not properly
be undertaken as an exercise of the‘policé power., However,

this particular opinidn‘referred to the Slilent Cross Mémorial

Highﬁay-in Wisconsin., Had the measure been considered as a

staté-widg application rather than fbf the specific case of?
one'highwéy; there might have been sufficient justificatioen

for the regulatory measure,

' Classification

Another principle which has been established over & '

period of*time"is-thé-classificgtion ofioutdbdr'éévertising

- struectures into accegsoryeuaefand separate-use ~categories.,

- The basls for the distinctim is relatively simple. Accessory-

uge slgns advertlse a prodﬁct or service .located on the same

premises as th9 Signg whereas,'separate-useVSigns may adver-

‘tise products-andlséfvicgs regardless of locations The.

accegsory~-use sign is anyacbepted use- of theipropefty while. -
the separate-use sign is not -so much a use of ‘the property as
it is of the'trgvéxgq,gay'upen which the sign faces,.

There, are many_cases‘affirming the distinetion be-

‘tween accessory-use and seperate-use signs. Two such cases

are£ Peoﬁle v.‘Sﬁerling,.Eﬁ?ﬂApp. Div..9 {New Yofk) 1943;

. and Murphy, Inc.}v;¢TOWn{@f;Wé@tpért, 13thonnL 292,5u0 A. (2d)

177 (1944). Perhaps the distinction was best stated in United
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Advertising Corp. v. Borough of Raritan, 93 A. (2d) 362 (New

Jersey) (1952) when the court said} ", . . the unique nature
of outdoor advertising and ths ‘nulsances fostered by bill-
bogrds and similar outdoor” structures located by persons in
the business of outdoor advert131ng Justify the separate

clasgsification of such structures for the purpose of govern=-

- mental regulation and restriction.“ In harmony with this dis-

tinction, separate-use structures are recognized‘es belng

essentlally a use of the public highway'rather thsn private

property. Kelbro v. Myrick, et sl., 113 Vt. 6L|,', 30 A, (2d)

527 (1943} and General Outdoor Advertising Gompeuy:v.‘Depart-‘

ment . of Public Works,. are two of the more recent cases to adopt

this viewpoint., The appurtenant easement prilnciple as ex-

‘plained in chapter two, was made the basis for decision in

Kelbro,vawMIrick,7
By far th@ ma jorlty of the iitigation concerning out-

door sdvertising'has béen in connectlon with the separate-use
outdoor advertising structures. Undoubtedly, this occurs be-
cause outdoor'sdvertisingvcompanies are constantly seeking new

and better locations for their signs and billboards. Fre-

quently the "new areas" are places where there ls some ques-

tion about the appropriateness of the signs end a decision
has to be made by the courts. On the'other hand;’accessory-
use signs are legally accepted and there is little question

concerning thelr use,

1Sugra, p. 105,
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Customarily outdoor advertising regulations contain

'5provision3‘fcr'both'accessofy-use and separate-use structures.

However,:the”regulationsefor accessory-usefstructures-are in-
frequently tested in court and their importance is more likely
to be limited to the instant case, The courts have upheld

' many ordinances which centained proﬁiSicnsfregulating the area,

helght, location, setback and number of accessory-use signs,

although these particuler-proviSions.were‘not'being_tested..

- Apparently there 1s no quesfion concerningﬁvalidity where the

legislative authority is present and the'-regulai_:io:'_ns provide

reasonable requirements for control.' Because of the scarcity

"of cases actually ruling’on accessory-use sign provisicns, it n‘

would be hazardous to draw conclusions indicating widespread-‘

acceptance or rejection of specific points. Therefore, the'

~ remainder of this chapter will be devoted to litigation pri-

marily concerning itself with separate-use cutdoor advertis~

ing structures.

Location

'The historic case, Thomas Cusack v. Gity of Chicago,’

has been important in gaining the acceptance of ordinances

regulating outdoor advertising structures by use districts.
=The_Supreme-court'cf the United States upheld an ordinance

l'restrictinglsigns to 12 sqﬁafe'feet'in any block where over

half of the buildings on both sides of the street are used

for residential purposes. In most instances, there are now

2Supra, p. 104.
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‘ehough'éoﬁrt”caSESEbn rébérd'to indicate either géneral ac-
"ceptance or rejection of ordinances regulating,outdoer ad-
'Vertising structures in specific areas.

',’Complete prohibition.w-Statutes and ordinances which have

attempted to completely exclude'aigna and'billboards,generally ‘
have been ruled invalid._‘ln 1905 in tha case of-Brianvv.‘Git 

of Chester, 61 A. 89, an ordinance was ruled invalid which

- prohibited all signs'but accessory-use signs and those in

"existance at the time of passage of the ordinance, Again in

Varney and "c:-'z’-een'v."mllfams,' 155 Cal. 318, 100 P. 867 (1909)

an erdinance was rﬁled invalid for the same reasons_..More_

'7rgcently-in Mid-State Advertising Corp. V. Bond, 274'N. Y. 82,

B-N..E..(aa) 286, 291 N, Y. S. 441 (1937)'and Ruth.v}'Viilage
of Colonis, 198 Misc. 608, 99 N. Y. S. (2d) 471 (1950) the

Courts ruled 1nvalid'two~ofdinances'which prohibited bill- -

boards completely. Two cases are on record, United Advertig-

ingrcorporation V' Borough af Raritan,3 and Murphy, Inc, v.

Town of Westport, h which upheld the prohibition of all signs-

from the city except those relating to a business conducted |

. on the premises, Insofar as the preponderance of declsions-

to date is concerned, it would appear that to be excluded

completely, signs and billboardé'wpuld have to be declared a

'nuisénce._ Outdoor advertising has not been judged to be a

nuisance and generally the courts have ruled that a mere de-

ciaration by arlagislative'bodjfdoes not make 1t so.

3supra, p. 107. Usupra, p. 106.




110

'Résidenéé'diétricté.-?Ipiig'gfganerally accepted rule that -

outdoor advertising structures may be prohibited in residen-

tial areas, In, an’ early case\ Thomas Cusack Ve Ci@l of
:Chicago,g the court riled that the exclusien of billboards in

residential distriets was not}unreasonable; - The ordinance in

' question required writtenconfent from the owners of a major-

i1ty of the property fronting on both sides of the street in

certain residentialfdreés ag a prerequisite to permitting the

erécticn_of'advertising signs, The Appealﬁosziggett,é held

that a zoning ordinance excludihg'advertising glgns from resi-
dence disﬁricts'waS'within'th%‘city's police power, - More re-

cently in Beckmann,zef”al;'V4¥Teaneck-Township,*etbalgy 79 .
] i ' o
A, (2d) 301 (1951) and McGuire v, Purcell, 129 N, E. (2d) 598
e ~— | :
(1955) the courts have ruled that advertising signs may be

execluded from residential disﬁricts.

Rétail‘shopping centers.-=The trend of court declsions seems

to be in the direction of upholding'fegulations,which pro-
hibit or strictly regulate outdoor advertising structures in
retall shopping cénteré. Thé_décisiohé'usually have recog-
.nizéd the'distihcfion'bet?een-accessory-use.and*sapéfate-use
signs and hgve upheld thelekeﬁption of separaté—use signs
from these distficts. Although both are businesses, a dis-
tinction between accesaory-use and separate-use signs is made

on the basis phgt;tpe_accessory-use sign-is advertising the

be

SSugra, p; 104, Supre, p. 105
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name and character b;ea business er-axproduct or- service of-~
fered on the premises; Whereas,-the separate-uee slgn may
advertise products end servieesxeffered;elsewhefe. Reasoning

similar to this was mads the baeie for decislions in Criterion

' Service, -Inc. v,»Cify of East Cleveland, 88 N. E. (2d) 300 |

(1949), refused admisslon 89 N. B, (2d) 475; Murphy,‘ch. V.

-T0wn'of Westpert;7 and Géntral outdoor Advertising Co. v,
- Evendale, 5& Ohio @piniens 35&, th N. E, (2d) 189 (1954).

In at least one-recent case’ a court has ruled that .

‘b11lboards may be r‘e-gulete"-d'"" biﬂ: "nét" p’fombitéd---in*i%etan dis--

'tricts.' The decision in State ex rel. Central Uutdoor Adver-

tising_Compaqy Ve Laonhard, 12 N. E. (24) 187 (1953) - indica-

ted that in the absence of standards of'regulation,~the ordl-

nance which prohibited outdoor advertising in retail business

digtricts was invalid. In the -case of Merritt v, Peters, 65

So. . (24) 8513(1953) an ordinance was upheld which-limited the’
size of commercial signs, in limited and epeeial business-
zones, to-forty square feet, ' Such a strict limitation has:
substantially the seme effect as complete prohibition.
Undoubtedly\tnere is a distinction between accessory--
use and separate-use signs. Whether the difference 1s great

enough to justify the complete prohibition of the separate-

use outdoor advertising structure in retail shopping centers

is a matter on which the courts still have not spoken conclu-

sively. In many respects, the outdoor ad#ertising sign may

TSuEra, p. 106.
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be compared to & type-ofﬁbﬁeinesa generally permitted in the

retail district; namely;zdry-cleaning eetabiiShments. 'To
begin with, they are both businesses. Both advertise a
product or service which iswperfermed.et another location.
The.only'recognizﬂwhle-difference‘is that the dry cleaning
establishment edvertises,icellects and distributes from one.
locatlon and performs the actual service at anetner;;whereas;

the outdoor advertising gtructure only edvertises from one

. location and perfbrmS'therserviee at another.

It ﬁeuld appear more éQuitable'to-treet them alike,

Instead of" prohibiting outdoor advertising signs, they could .

be permitted subject to’ regulations which would prevent their
_ Qeing apnoying, in much the eeme~way that dry-cleaning sta- -

tions are prevented from érééting difficulties by being re-
gquired to-provide'parking and truck loading space on their

premises,

Commercial dietricts.e-The use Of:ﬁeommercial‘distriCts"‘in
this instance is understood to includeiboth the central busi-
ness district, its surrounding wholesale area and any.other
wholesale areas throughout the community, There does not ap-

pear to be an established trend of court decisions for the

commercisl distriet."In Murphl;jInC.“v;‘Teun*of Westport;8

United Advertiein Cerporation Ve Borough of Reritan;? and

Silvers Va Zoning BOard of Adinstment, 381 Penn. 41, 112 A,

(2d) 8u (1955) the courts upheld ordinances which excluded

8Su_gr.a, p. 106, SﬁEra, P 107.
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separate~use signs from cqmmerdial districts. Yn the other

hand, United Advertising_COrperatién’v; Bodrd-of'Agjustment

of Mapiéwood Township, 136 N. J. L. 336, 56 4. (2d4) L06 (19&7};

Gilmor v. Mayor of Baltimore, 109 4. (2d) 739 (1954); and

(1928 all contain court decieienSJholding invalid prdinances

which prohibited eeparate-use structures in commercial dis-

'ftricfs;_"Iﬁfsererelmotherhéggee Eh@;cehrte”hevefrﬁled that

outdoor advertising sigﬁssmaj hp%iﬁeeprohiﬁited froﬁ commers-
clial dietriets et'the.éisgretrqn-of-the'cifylcouncilior the
beard'of ad]ustment, unless the board or council has.eetfgpL
adequate steﬁdards“torregﬁldte_themg One recent ease of

this kind.wasiGeneral Oufdeor Aqvermising_ﬂéﬁ,.Inc; v.'qudman,

262 P, (2d} 261 (1953).

The court decieione:reviewed'ere not conclusive in
deterﬂining.pheipresent etafus'of outdoor advertising in com-
mercial distribte._;ﬂowever, the host of decisions invalidating'

ordinances which absolutely prohibited separate-use outdoor

.,advertieing structures in any district‘cleeriy:indicate_that
_the.courts.are not willing to accept this fbrm*Of_regulation;

‘The commerclsal district where:eil~but.the nuisance'types of

businesses are usually permitted would seem to be an accept-
able location for outdoor advertising structures.

Industrial districte@e—It_is gegerally-accepted-that;Qutdeor

advertising structures are.- a permitted use in industrial dis-

tricts, but no cases were found which specifically ruled on
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this point, Froh‘the’uumber:efieonihglordinances'which permit
outdoor advertising in‘industrial districts, it may be assumed .
_.that this is generally an accepteble.lccationo To assume
otherwise, there Would-have.tO'be_a.coneiderable number of
‘ordinances prohibitihgcoutdoor advertising,from industrial
idistricts and subsequent court caeeerupholdihg their prohibif'
-tioh and such ordinances end-ceeee are apparently non~existent.
However, separate-use signs may be out of place in a planned

industrlial distriet.

License, Permit and Inspection Fees

It is generally underetood that states and municipali—
ties may require license, permit and maintenance inepection
fees for outdoor advertisingretructuree. The accepted view-

point;is illuetrated-bj the decisions in Fred Wolferman Bldg.

Co. v;_GeneralloutdOOr‘Advertieing Co., (Mo.), 30 8. W, (2dl*
157 (1930) andﬂst. Louls Gunning Advertisement Go. v. St. Louis,
235 Mo. 99, 137 8. W. 929 (1911), sppeal dlsmissed 231 U. s.
7&1‘(19i3). In the latter opinion, the court upheld an ordi-

nance on the basis of the general welfare and a general power
to tax, license and regulate occupations, profe331ons and
-tredes. | _ |
: To'be:acceptable, licenee}fpermit andfiﬁepection'fees
muet-be reeeoneble in the same sense as any other police power
' regulations; The legislative body 1s required to determine

. what a reasoneblecfee.should‘be,; If the fees required are
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challenged, then the burden of proving unreasonableness falls

on the persbn questlionling fbe*tax. Such a decision waé ren=

dered in Cincinnatl v. Criterion Advertising Corp., 32 Ohlo
App. 472, 168 N. E. 227 (1929). |
Most of the litigationims centersd around the adminis-

trative details of 1icehse and permlt regulations, although

 the amount of the tax has been questioned in a number of cases.

.The Supreme Court of the United States in St. Louls Poster

Advertising Co. v. St, Louls, 0 upheld an ordinance requiring

" an annual fee of $1.00 for sach five lineal feet of advertis-

ing board. In the decision; the court stated: "If the city
desired to discourage billboards by a high tax, we know of

nothing to hinder, even épart from'the.right to prohibit them
_ 11

altogether. . .". In Cincinnati v, Critérion Advertising Corp.,

an ordinance was held valid which required a permit fee of

$10.00 for each sign contaihipg;?b‘square feet or lésé_and

'$S'®O'f0r éach additional-TOﬂsqﬁare'feet, Another.provision_
o of the same ordineance required'an annual 1n5pection_feé of two
- ecents per square foot but in-no‘évent less than $1.00; to be

'paid whether ths inspection was)méde or not; andfthié provis-

fon was upheld in Cincinnati v. Morton, 58 Ohio App. 485, 16

N. E. (2d) 826 (1938;,

An annualliiéensa'féeadf $360 férﬂpéveﬁue*purposes'was‘

upheld in West Coast Advertising Co, v. San Francifco, 1h Cal.

(24) 516, 95‘?.‘(26) 138'(1939)5 'Howevér,,in Gaynor v. Roll,

10supra, p. 104.  1lsupra, p. 115.
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79 N, J. L. 402, 75 A. 179 (1910) the court ruled that the

power to "license and regulate,"

as an exerclse of the police
power does not euthorize the imﬁosition‘of;a revenue tax

requliring an annual license fee of $ZSO and the ordinance in

'question was ruled void,

" A few other adminiStrgtive questions-have'been ruled

~on, A permit to erect an advertising structure is governed

by all the regulations in an ordinance and the granting of a

permit carries'no guarantee that it will be renewed in the

future. Such was the opinion in Mallaryj ‘Inc. V. New Rochelle,

184 Miscs 66 295 W, T, 712 (19u6), Preferred Tires v, Hemp-
stead, 173 Misc. 1017, 19 N. Y.fS.:(ad) 374 (19u0), and General

mxoutdoor Advertising Co. Ve Dept. of Public Works.le"

In the case Federal Advertising Corg, V. Hardin, 137

N, J, b, u68 60 A, (Zd) 615 (1948), the court held that a

person wrongfully refused a permit to erect a 51gn may seek
remedy by mandamus to obtain the permit, In an old case,

curran Bill Posting Go. V., Denver, ‘47 Colé. 221, 107 P. 261

(1910), thé court held that-an ordinance was;unconstitutional_
whieh permitted the.administrative"officia1'to exercise arbi~
trary discretion in granting permits without any guiding aten-

dards.

‘Setbacks end Spacing

Through.ths‘yaéns the courts have changed their opin-
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~ ions with regard toléeﬁbééﬁﬁfegulations, The earlj cases gene-

rally held that setback requirements were unconstitutional be-

éause they'héd no reasonableirelatioﬁship to the police power,

‘Passalc v. Patterson Bill Pésting, Advertising and Sign Paint-

ing Co,, 72 N, J. L, 285, 62 A. 267 (1905) 1s a case in which

~ the court ruled void an ordinance which required billboards

to set back 10 feet from the street line,  Other similar cases

are Crawford'v.depékg, 51 Kan. 756, 33 P, 476 (1893) and

Chicago v. Gunning System, 214 Ill. 628, 73 N. E. 1035 (1905).

A few years later, the courts began to change_their'viewpoint;
and now they recognize fhat setbacks mey be related to the
police power. Thé‘accepténcé_of setback provisions in zoning
ordinénces for houses and 6fher,structures has contributed
much to the recent advancementiof tﬁis attitude,

Streets and Highways.--Two of the earl;est cases to approve

sethack regulations were Cream Gity_BillfPoatinngo;fv.*Mil-

'waukee,:158,ﬁis; 86, 147 N. W. 25 (191k4), where the court ap-

' proved an ordinance which required a slign to set baék from the
_ street line a distance at least eqdal to the height of the

billboard; and St. Louis Poster Adverti31ng Co. T St Louis,13

where a 15 foot setback was held valid. Then, in Town of
Milton v, Donnelly, 306 Mass, hSl, 28 N. E. (24} 438 (1940).

~ the court upheld an ordinance'requiring-all billboards o X~

ceeding five feet in height and eight feet in 1ength to set
back 300 feet. from the publiec way. ”

1BSuEra, pPe 104,
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In 1935, 'in General @utdoor Advertising Co. Ve Dept.

of Public WOrks,lu the court approved a regulation requiring

a SO-foot setback from the highway for all separate-use out-
door advertising signs, “a 100 foot setback if the slgn was, |
withlin view of any portion-of the highwayrand over 32 square
feet in area, and a 300 foot setback'if the slgn exceeded

25 feet in length end-la feet inlheight; In anﬁ'evenﬁ 1f the
‘sign exceeded 50 feet in iength_end 12 feet in height;‘except
a sign not exceeding aeuo foot length and e 15 foot height, it

was to be set back at least 300 feet, Then in Kelbreo v, Myridgls

a regulation was ruled valid which required a 2/,0-foot setback
from the center of the highway. Finally, in the two recent.
cases, Hev#AaTeerzcigaruco;-v. Johnson, 5 So. (2d) 433 (1942),

and John H. Swisher and Son v. Johnson, 5 So. (2d) 44l (1942),

a Floride ordinance was upheld which ?rovided for -a 15-foot

setback from the oﬁtside beundary'or'all public highways..
Court litigation developed in Chio when the Ohio

| Turnpike Commission, in acquiring land for the turnpike, at-

tempted to include a-provision in their contracts which res-

tricted the-ﬁse.of the-remeining.lands'frontinglen'the turn-

pike so as toiprohibit{oﬁtdboriadVertising. The Supfeme'Court

‘held, in Ellis v, ohio Turnpike Commission, 120N, E. (2d) 719
(1954), that no express authbriﬁy was given to thée Turnpike

Commission to deny landowners the use of thelr remaining lands

 llhgupra, p. 105. 15Sugra,:p. 107.
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fronting on the tﬁ?hpiké;fdr the erection of outdoor adver-

tising structures and that the provision was therefore void,

Parks and Parkways.--Litigation concerning the setback of
billboards from parks and parkways has followed the now fam~
11iar pattern., The éarly'cﬁses did nét accept setback re-

gqulrements as a reasonable use of ‘the police power, Kansas

City Gunning Advertising Co. v, Kansas City,240 Mo. 659, )y

S. W. 1099 (1912) 1s one 1nstance in Which a 100 foot setback
»_‘from a: park or boulevard was held invalid. Algo, in Chicago

16

QTraining.SGnabl,'941N..E.¢920 (1911) similgr regulations were

rejected. More recently fhe_courts have approved the same

' typésrpf regulations, In General Outdoor Advertising Co. v.

Indianapolis, 202 Ind. 85, 172 N, E. 309 (1930), an ordinance

prohibiting signs within 500 feet of any public park, parkway

6r boulevard was upheld; Another related case 1s;General

Qutdoor Advertising Co. v.'Dept.-qf~Pﬁbli¢ Work3517 where a

statute was upheld which prohiblted Signs within 300 feet of

a public park,

Intersections.-~From a review of the court ¢as§§ which con-
sidered thé sétbéck of 0utd¢or'advéfﬁising structures from

1ntersections, 1t'is‘apparent that such regulations are in-

frequently questioned, Efidently.the'only reason for ques-
- tloning such a fegulation is thatlthe reatriction is unduly

l6supra, p. 117. 17Supra, p. 105.
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‘restrictive and unreasonable. Only three cases were found,

_ and in each case the approval offﬁhe‘setback requirement was

incidéntal tolbthﬁﬁ'éonsideratiénsw The. first case was

General Outdoor Advertising Co. Ve Dept. of Public Works,18

;where a regulation was approved which restricted billboards

within 150 feet of intersections where the majority of the
buildings in a bldck afe feSidential.  In'th¢ second cagse,
Kelbro v. Myrick,-? the court sustained a regulation which

prohibited outdoor advertising structureé_within,300 feet of

e highway intersection. Finally, in Ackerman Fuel 0il Co, v,

Board of Adjustment of the Borough of Paramus, 136 N. J. L. 93,

S A, (2d) 661 (1947) the court upheld en ordinance providing
for'a'zoo—foot setback from intersections in bnsiness and

industrisl districts..

SpacingJOf-Structurés;h~Thélspabing of sﬁrnctures'has been

‘questioned infrequently by th@lcourts. Evidently the decision

In St. Louis Gunning Advertising Co. V. St. Louis,?0 has set -

a precedent which later courts have not seen fit to guestion,

In this particular: decision, an ordinance was upheld which

prohibited billboards located less than six feet from any

. other buildlng Qr.gidg 1ine of the lot, nearer than two . .feet

‘from any other billboar&'andiﬁequifed a clearance between the

ground and board of four feet. It¢would-séem_logical to assume

that where similaf pro#iéions are enacted with pnopér_legis—

upre, p. 105 19Su'ra, p. 107. 205y ra, p. lly.
._J&_. supra
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lative suthority and appear to have reasonable requirements,

the regulation will not be questioned.

Height and Area | |

In 1900 the Court of Appeals of the State of New York
‘sustained an ordinance prqhibiting the erection of billboards
mope then six feetlih ﬂéight:{without:the consent of the

p_pdounci1.~ In;thié particu@ar'caqe, Gity'df'ﬁocﬁﬁéter‘v. Wéét@

29" App. Div. 125, 51 N. Y. 5. 482, 58 N. E, 673, the court sta-
ted: ™If the defendant?s guthofity to evect billbosrds was
wholly unlimited as to helght and dimensions, they might read-
ily becOme'a'constént éhd confinuing danger to the livés aﬁd.
persons ofjthose who pass along the street. ; " ‘This deci-
sion set the-pattern for the eafliést cases.which.upheld regu-
lations that_requireé_signs'over a certaln size to have a

permit. Similar decisidhs were handed down ih Whitmier and

Filbrick o. v. City of Buffslo, 118 Fed. 773 (1902) and Gun-

ning System V.:Cityicf Buff&lo,'?? N. Y. S. 987 (1902).

Where the statutes and ordinances prohibited signs
over a certain slze, the early courts usually ruled  them in-

valid, Passaic'v.‘Féttersoﬁ'Bill‘Pbéting, Sign:Péinting and

Advertising 00.;2; Poople v. Wolf;22 end Qurran Bill Posting

Co. v.'Denver,23 are three of the earliest cases which in-

validated such ordinances. Thengih Ste Louis Gunhing-Advertis-

- ing Co. v, St, Lou:i.s.s,‘?LL the'trend-changed when the court up-.

held.ah ordinance limiting billboards to a height of lu feet

21Su2ra, p. 117. 225ugfa, p. 113} 23Sugra,‘p; 116.
2hsupra, p. 14 -
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-_above'the ground. ' Signs and billboards:were limited toilu

feet in height and a AOO square foot area by an ordinance

.upheld in St Louis Poster Advertising COs. Ve St. Louis.25

A 500 square foot 1imitation on;ths area of signs_and_bill—

boards was approved in General Qutdoor Advertising_company-v.
26

in 1935. Other recent cases pro-

viding similar declslons are:"Peoﬁle‘v. Norton, 108 Cal. App.’

761, 288 P, 33 (1930} where the court upheld & 12 squsré foot

restriction In a residential district'and‘New Orleans V.

-~ Pergament, 198 La. 852, 5 So, (2dJ.129 (1941) whers the court

upheld sn eight square'foot'restriction in s historic section

of New Urleans,'Louisiana. :Thetlatest oase ruling on similar

| provisions is O'Melia Poster Advertising Co, v, Morristown,

New Jersey, 1953, ¢itation- unknown. This case approved two

: ordinances which limited accessory-use sdvertis1ng signs to a
't20 foot height and 30 square foot area, billboards on the
-ground to lO_feet in height and a 100 square foot area, pro-

" hibited roof signs completely where they have solid surfaces

and limited ground signs to one sign per each 75 reet“of
frontage., o | |

It'seeuS'otwious from the trend in these deeisions

' that the courts are willing and prepared to uphold regula-

tions restricting the area and helght of-signs and billboards.
Only where*legislative authority ls lacking or the requirement

is groSsly unressOnable are thejcourts likely to invalidate

these regulations.

?5sugra, P. 104. zééupra,_p, 105.
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Meterials, weight;‘illuminepion, and Structurel ﬁeQuirements

There 1s no queetioniabout judieial opinion with re-
gard to the-meterieie,_w%ight; illumination and structural
requirements ef.outdoor advertising signs, The general
attltude of the courts was presented clearly in Haskell V.
Howard, 269, Ill. 550, 109 W, E. 992 (1915) where 1t was eteted
-that the city hed-the right to regulate the use and construc-
~ tion of billboards. The extent %o which;the:courte are will-
ing to upholdisuchrrequiremeute-ean‘ﬁe demonetrated by the

decisions in three cases. In Cream City Bill Posting Co, v,

.‘MiIWaukee,27 the court approved an ordinance which required
all euthOr“edveﬁtiefﬂé toﬁeereeeighed &nd built so as to
‘withstend a Lo pound per square foot wind preseure with 8.
sefety factor ef four. The same ordinence further required
all signs within the fire limits to be constructed of in-
'cOmbustiele materials and‘te be-faetbned-eeeurely with rust-
free fastenere. |

In Herton v, 01d Colony Bi1l Poeting Ce,, 36 R. I. 507,

90 A, 822 (1914 ). an- orginauce with extenelve structural require-
ments was uphel&l In geuerelethe ordinanee_required that all
illuminated billbqards:uustfbe_eonstrucred of’ineembuetible
metériale, wiﬁh‘the elecfricel”apperetus inetalled according

~ to the rules and requirements oﬂ-the Iueurance~Aesociation of

Providence. - Itifurther'provided that all signe and billboards

278uE rd, P. 117.
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would be securely‘anchored”andAfastened and.cenetructed‘so as
te give firemen reasonabie.access from the'etreetrto the roof,
without obstfucting'the fire‘escape. Plans and specificatiens'
for all new outdoor ddvertieing structures mist be filed with
the buiiding inspector whoee approvai'is heeessery to obtain.
& permit, ‘Finally;‘no strpcture is allowed which 1s dangerous
te the publlie; and when sueh a structure 1s discovered, the
building inspector 1s authofized to require_its‘iﬁmediete 1m;
provement or removal. | |

In the case of Berkau v. Libtle’ Rock, 17l Ark. 11L|.5,

298 sS. W. 51l (1927) an ordinance was sustained which provided
-that no hanging slgn could be erected other than an electric
sign of all steel construction and wéighing less than 400 |
pounds.
It is obvious from the decisions reviewed that the

" courts consider the safety of the public to be: of primary im-
portance 1in any outdoor advertising regulation, There is no
dbubttthat aﬁyﬁféeeohable regﬁletion:ﬁould.be'ﬁtheldies pro-

.moting the safety and general welfare of the public.

Hon-Conrorming Uses . _

The court decisions reviewed do not indicate a definite
trend in: handling non-conforming outdoor advertising struc-
.‘tures. Some courts have held that existing structures could
not be removed unless they were‘detefmined to be nuisences.
It is genereliy undereteod that more than a legislative declara-

tion is needed to ¢lassify.outdoor advertising structures as
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, nuisanCes. 'Thefeforé;ﬂthe non~coﬁforming'signs have been'al-
lowed to remain. Cases which have overruled provisions for

the elimination of non-conforming signs are: Whitemier and

Filbrick Co. v.. City of Buffalo,28 Stendard B111 Posting Co.
- v, Newburgh, 137 N. Y. S. 186 (1912), Town of Greenburgh v.

~ General Outdoor:Advertising Co., 109 N. Y, S, (2d) 826 (1951

~ and Illinois Liﬁei;hsurance Co, v. Chicago, 24} 111, App. 185.

In snother case, United Uutdoor Advertising CO. V. Raritan,29

the court ruled invalid a provision requiring the removal of
non-conforming signs "wit_'h'i'n two years from the effective date
of the ordinanég; ‘However, the declsion was made because the
zoning énablingrlaﬁ did_ﬁot profide for the elimination of
- non-conforming ﬁséé. | _

_ Othér court cases have upheld regulations requiring
the removal of.nén-cénforming outdoor adveftisingrstrﬁctures.

The decision in General Outdoor Advertising Co, v. Dept., of

Public WOfks,30 required the removal of thousands of none

‘conforming billboards 1n'Massg9husetta. .WOOdw&rd Ave, v, Wolff,

312 Mich, 352, 20 N. W, (2d) 217 (1945); and Kansas Clty Gun-

ning Advertising Co. v. Kansas CfEEBl are other cases which

sustained similar'ﬁrovisidns. In‘another case, Goodrich v,
. Selligmen, 298 Ky. 863, 183 S, W. (2d) 625 (194l), the court
ruled void a permit which wes 1ssued a signboard'ownér to

.replacefhisgoldgsigpgg%”Thg}grdinaﬁcéfin queétioﬁ allowed nbn—

3lsupra, p. 119. k - |
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conforming signs to remain only as long as no structural

aelterations were made,

. Esthetic Considerations

There seems to be a definite trend tc accept esthe-

tics as a consideration in the rogulafion of outdoor advertis-

ing. Almost without exception the early cases invalldated
ordinances which oppeared to be oasod-primarily on esthetic
cOnsidenationS. Whonrlacking some other basis, justifiablo
under-the police‘powen, the regulations generally wero not up-

held. The old decisions which adopted this viewpoint were

 Passaic v. Patterson Bill Posting, Advertising and Sign Paint-

'ing Co.,32 and Varney and Green v. Williams.33 However, this

early policy has undergone 8 change. Gradually a few courts

-begin grudgingly to accept esthetics as a factor to be con-

sidered.in outdoor advertising regulations. Subsequently,
eathetlics were accepted as a'conoiderétion, providing there was

some other basis for the regulation. In Liggett's Petition, 3k

the court said that esthetics may be ‘a factor for considoration'

- 1ln adopting a police power regnlat;on but it cannot be the pri-

mary factor. St.iLouis'Poétor Advertising Co, v. St. Louis,3S

énd?Murphy, Inc;_v;xTown of Westport3? generally heid that

‘where a régulation hed a reasonnble justificatiOn for the exer-

' cise of the police power, the fact. tnat esthetic considerations

BZSuEra, D. 117.-‘ 33 ugra, P 109.Hn,3“SuEra, p. 105.
35supra, P. 104.  36suprs, p. 106.
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played a part in its adoption would not affect 1ts validity,
The interpretation of the courts has undergone further
change and is now even more broad, ‘Today ceases are upheld

which at onse time would have been declared invalid. In

'General-Outdoor'Advertising'Go;.v. Indianapolie,37 the court
‘said: | |

Under a 1iberalized construction of the general
welfare purpogses of State and Federal Constitu-

~ tions there is a trend in the modern decisions
(which we approve) to foster, under the police
power, &n esthetic and cultural side of municipal
development - to prevent a thing that offends the
sight in the same manner as a thing that offends
the senses of hearlng and smelling. . .

Then in General-Outdoor Advertising Co. v.\Dept}'of Public

Wbrksés the court stated in upholding an outdoor advertising
regulation, that it was not necessary to ‘base the regulation

on public safety or the protection of travelers and that con=-

siderations of taste and fitneas may be the baslis for granting

or denying permits for adtertising devices.

Continuing the same trend in Monterey County V.

Bassett, 39 an ordinance was upheld which extended the zoning
principle to rural areas to proteot the natural~beauty'of the -

landsecape. An ordinance was judged to be.v&lidfin-ccmmon—

wealth v. Trimmer, 53 Dauphin Rep. 91 (Pe; 1942) based solely

-on esthetic considérations, The Supreme Court of Vermont in

Kelbro, Inc., V. Myrick,uo heid=that‘billbogrde may be reguleted

L o _ | ' 37sugra, p. 119. '385u2ra,‘paw105. 39 Supra, p. 105
| ' | | MQSuEre,_p. 107. )
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or'exclﬁded from the area adjacent‘tofhighWaye-on esthetlc
considerations alone.

There are two more recen?eceees which further rein-

force this trend, In ditg_of'New_OnleanS'v;-Levx, 6l So. (2d)
798 (1953) the court upheld the right of a cify to regulate

signs as an architectural control. “Then in Merritt v, Peters,ul

the court upheld a regulation iimi"ﬁing the size of commercial
signs and specifically stated that the factors of health,
safety, and morals were not inVOIVed but that the regulation
could be upheld on esthetic-grounds alons.

These decisions reflect.a trend towards complefe.ac-
ceptance ‘of the esthetic aS-a_baeis:fof outdoor advertising
 regulations, ?HOwever, the decisive case which will settle’
the constitutionality’or osthetics as e'proper’baeiS'for exer -

cising the police power (as Euclid v. Ambler RealEIVCo., 272

TU. S. 365, L7 8. Ct llh (1926) did with respect to the con-
stitutionality of zoning) has not occurred

In the majority of cases in whlch the courts have
*ruled on esthetics, ‘the basis for the decision has been either
complete acceptance or rejection of the esthetic as a valid
consideration. Seldom has a court eccepted.the ﬁalicity,of
esthetice and then ruled on the reasonebleness of a'specific

‘provision, &s in Merritt v. .Peters.h'2 Here the court ruled

on a proviéiqnﬂwhichAreguleted, not.ﬁrohibited, outdoor adver-

h uEra, p. 111. L2gy Supra, p. 111,
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‘im}#iéigglgigné,' ?p thé fut?géfif‘régﬁiatiohs-éouid—EéAadoptéd
which provided reasondble standards for.the locéﬁioﬁjﬁsetback,
size and number of oufdoof“&dvertisihg structures, then per-

haps the courts will be‘éble‘to accept the esthetic as a valid

basis for outdoor advertising regulation,




GHAPTER VI
SUMMARY AND RECOMMENDATIONS

Outdoor edventiSingfand itslensuing‘regulatien'have
icome'a'long way since theeearly dajS'of their'existence. The
bu81ness has developed from infancy into a multi-million dol=
lar enterprise that hae taken its place as an integral part
.of the nation's mass'production and marketing system.“At
the.same‘time, the regulatofy teols nave”advanced from weék
and ineffeetive laws to nodern;comprehensive meaeures which
are sometimes very restribtive.‘.It is not unusual for'upétOe
date outdoor advertising regulatione to include provisions
itfor licensing and permits, setbacks, electrical ‘and structural
.'requirements, and area, height, epacing, number and location
restrictions. . Semeeofjthese:meaeuree areccustemarily-pre-
vided in.a'separate-outdoor advertiéingaondinance while others
“are found in a zoning ordinance,. Some'controle'may'be eker-
‘eised by land sacquisition througn gift or purchaee or by con=
demnation under the power of eminent domain..

A1l types of outdoor adVertising ere not_Subjeet-to
‘controversy. In some instances adeqyetefmethods'of'regulation

have been established and controversy has all but been elim-

inated. Accessory-use signs are & case in point, 'They are rel-

atively simple to regulate, the provisions concerning their

use are generally understood and accepted; and, as a result,







