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In the past 20 years, the patent system underwent a considerable change in what applicants/assignees expect from it and how they use it. Next to the system's original mechanism of protection from imitation, more strategic patenting aspects gained importance like blocking competitors or signaling technological competence in order to gain access to the capital market. Though strategies are people’s reactions to the expectations on the future development, the role of a certain group of people within the patenting process, namely patent attorneys, was mainly disregarded in the literature and is – in consequence – rather under-explored so far. It is persons who are involved in the production, drafting and especially decision making on patents, i.e. the human factor plays a crucial role in the patenting process. Thus, the importance and the role of the patent attorney are mentioned in several publications.[footnoteRef:2] The empirical evidence that examines this impact, however, is scarce and quantitative empirical evidence hardly exists. [2:  	e.g. Nagori, B.P.; Mathur, V. (2009): Basics of writing patent non-infringement and freedom-to-operate opinions. In: Journal of Intellectual Property Rights, 14 (1), pp. 7-13; Hussain, W.M.H.B.; Rahman, M.N.A.; Yaakub, N.I.; Zainul, Z.A.; Mujani, W.K. (2010): Online legal marketing: How lawyers assist in commercialization of university research; Reitzig, M. (2004): Improving patent valuations for management purposes - Validating new indicators by analyzing application rationales. In: Research Policy, 33 (6-7), pp. 939-957; Hanik, P. (2009): Patent design using FAST. In: Value World, 32 (3), pp. 30-40.] 

One of the few papers dealing with the human factor in the application process was presented by Somaya et al. (2008)[footnoteRef:3], who stress the skills and competences of the attorneys in the patent process or in drafting patents. The only paper – to the best of my knowledge – that examines the impact of the attorney on the outcome of filings by quantitative empirical means was recently presented by Gaudry (2012)[footnoteRef:4], who analyzed the difference between attorney representation and pro-se applicants. She found considerable differences not only in the success rate of the application as such but also in terms of number and breadth of claims. She concludes that pro-se applicants do not fully exploit the possibilities of the system and it appears that several of them abandon the process unintentionally due to a lack of experience with the legal issues and the procedures. [3:  	Somaya, D.; Williamson, I.O.; Lorinkova, N. (2008): Gone but not lost: The different performance impacts of employee mobility between cooperators versus competitors. In: Academy of Management Journal, 51 (5), pp. 936-953.]  [4:  	Gaudry, K.S. (2012): The lone inventor: Low success rates and common errors associated with pro-se patent applications. In: PLoS ONE, 7 (3).] 

A few papers also address the impact of the judges and the courts. For example, Moore (2007)[footnoteRef:5] starts from the widespread perception of the existence of a jury bias in patent trials in the USA in favor of individuals and in disfavor of corporations. She, indeed, finds empirical evidence for the existence of such a bias as individuals win 78% (companies 22% respectively) of individual vs. company cases in a jury trial while they only win 47% in trials decided by a judge. Even after controlling for other factors, this effect is still evident. [5:  	Moore, K.A. (2007): Populism and patents. In: New York University Law Review, 82 (1), pp. 69-111.] 

This paper presented here addresses the question on the role and the impact of the patent attorney in the filing process. One of the core hypotheses is that more experienced attorneys have a more in-depth knowledge of the intricacies of the patent system, and thus are more likely to pursue more elaborated patenting strategies.
The empirical analyses build on a dataset of more than 1.8 million patent applications filed at the EPO between 1990 and 2008. The data was extracted from PATSTAT and enriched by a couple of additional information, e.g. on the cumulated number of filings of the attorney and the respective law firm as well as if they are internal or external, the size and type of the assignee (small or medium-sized enterprise, large enterprise, university, public research institution, independent inventor), as well as technology field of the invention. In addition, the dataset contains legal status information (granted, withdrawn, refused, pending), number of claims, number of inventors, number of IPC classes, patent family size, backward and forward citations, number of non-patent literature citations, and bibliographic information like year of first filing or country of assignee (I restrict the analysis to 23 innovation oriented and emerging countries; I have applicant type information (SME, LE etc.) for nine countries). So far, the experience is operationalized as the log of the cumulated number of patents filed at the EPO by the law firm/individual attorney. Relative measures of experience will be tested. I employ descriptive as well as multivariate regression analyses in order to control for additional influencing factors.
The analytical potential of this dataset is huge, so I start with some basic questions as the existing literature does not provide satisfying answers even to these basic questions. Does the experience of the patent attorney differ by applicant type (SME, MNE, university, public research, or individual inventor)? Does the experience of the patent attorney have a significant impact on the outcome of the examination process? Additional questions could be, if more experienced attorneys achieve more valuable patents or are hired to process more valuable patents (measured by forward citations)? Are patents less often opposed that were drafted by experienced attorneys? Do experienced attorneys draft more claims when the invention is strong/valuable and fewer claims when the invention is weak/less valuable? Finally, are experienced attorneys more capable of strategic patenting than less experienced colleagues?
First results on the level of law firms indicate that the most experienced law firms are hired by large enterprises (or employ their internal legal department), while public research institutions can afford to hire even more experienced law firms than SMEs. Individual inventors use – on average – the most inexperienced law firms to represent their applications. Other interesting, but yet uncontested preliminary results are that experience has a negative effect on the probability of getting a grant. One explanation for this surprising result could be that experienced attorneys might more realistically assess the market value of a patent in the course of the application procedure and therefore less often push to get it granted. Another explanation could be that they indeed use the patent system more strategically. This latter explanation is supported by the finding that experience reduces the probability of a refusal and increases the probability of a withdrawal of the patent. Another interesting finding is that patents drafted by more experienced law firms are indeed – in accordance with the scarce literature – less frequently opposed. Finally, patents drafted by experienced law firms have – on average – significantly more claims in the application phase.
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