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The purpose of this study is to identify spot zoning and to evalu-
ate the various techniques which have -been devised to-eliminate this zon-

ing problem.

'From an investigation of spot-zoning litigation the importent char-

acteristices of this zoning pro_blem were: éiseerned._ ‘These characteristics,
pertinent legal opinions, and planning principles séi'ved. .as a besis for
evaluating the effectiveness of amendment restrictions and techniques
vhich have been devised to eliminete spot goning. o

A review of the development gf zoning distrieting techniques :e-;.
vealed a significant trend avay from the aivision of éities into a few
broad classifications and toward more spec:l.f:l.c controls.

This trend toward pa.rticularized zoning controls ha.s substa.ntially

increased the danger of enaeting arbitrary and diacr:lmina.tory zoning d.is-

‘triets which are not in accordanee with souné. pla.nning prineiples, 1.e. ’

the da.nger of --gna,cting spot zones. - o

m an investigation of current 'z‘::qlning practice, it was found
that three amendment restrictions and three re-zbning techniques are the
most common devices. ﬁhich- have: bee_n developed to eliminate.spot. zoning.
These are:

Amendment Restrleticns

(1) size limitations

(2) the requirement that an amendment be made in a.ccerd.a.nce

with a comprehensive plan, and




(3) planning commission report-gﬁided by a check list of
' planning censiderations.
Re—zoning Techniques
(1) contract zoniné
(2) floating zone
(3).Aspec1al-use permits o / _
An evaluation of these zoning devices indicated that the meost
. effective re-zoning mechanismg are_thpaerwhichrbring abeut a closer rela-
tionship between prescriped planning principlgs and the z@ning_rggulg;
tions. The planning check list and the floating zene are the Eest-ex;
amples of this type of re-zoning @evice._ _ _; - _

The study cencludes that zoning practice héa reaehed”arstagerof
dsveiepment beyond whieh 1t cannot advahce without a re-evaluation of the

planning prineipies which are the-baqis-fbr sound 1and-use regulation.

The growing spot-zoning problem that has accompanied the trend toward par-

ticularized zoning controls can berresolved-only through 1nténsive studies
of the principles of land-use development and the recognition of these

principles by the govérningﬂbédy‘enacting zoning controls.




CHAPTER I
SPOT ZONING--A STATEMENT OF THE PROBLEM

Introduction to the Préblem{--PErhaps no practice represents as great a

aanger te'effective zoning as does "epet‘zoningff The vast number of
court eases in whieh zoﬁing districfs are dﬁtécked as Bpot zones Beara
witness to the extent of this malpractice._ Aﬁ examination of the great
number of spot zoning'casea, however, reveals many misconeeptions which
shroud the definition and manifestations of th:l.s zoning problem. o

It is neeeslary, therefore, to datermine, at the ouiset, the char;

aeteristics of spot zoning. Thia can best be accomplished by an examina-

tion of the opinions of’ Judicial bodies and eity planners vhe have inves-

tiga.ted the legal a.nél pla.n.ning agpects of this problem.

Spot Zoni 4ﬁ§ Defined.--The term spot zoning originated in court casges

vhiech tested the validity of zening ordinance amendments which ereated
small use districts. Sinee its first uqagg, qut zoning has hecema a
popular eliche, deﬁotiné'anx zonigg‘aétiqnxwhieh e:eapesrﬁiee§Mealwgepar-
tures from zonlng ordinances. :Tﬁis{ﬁge_of the term bas become 80 Wide-
spread that the basie concept of the Bpot zéne'haa become confused with
geveral zoning practices. _ | _ ‘ N -  . N

Spot goning, as-defined by the courts, generally means simply the
legiglative act of re-zoning smali parcels of land into apeeiaily zoned
districts.

"...'spot zoning' is where zoning ordinance is aménded reclassifylng
one or more traets or lots for use prohibited by original zoning




ordinance."”

Christopher v. Matthews, 362 Mo. 242,
2ko 8. W. 24 93k, 1951.

"Spet zoning' generally relates to aetiou in 'lifting out' of a
zoned area one unit, ‘or one particular piece ‘of property.r

Birdsey v. Wesleyan Cellege, 211 Ga.
583, 87 8. E. 24 378, 1955.
"Spot zoning' as usually: defined signifies a earving out of one
or more properties located in a glven use distriet and reelassi-
fying them in a different use district.”

Chayt v. Maryland Jockey Club, 179 Ma.
390, 18 A. 24 856, 19k1.

These deseriptive definitieps'hawe served to distinguieh spot zep;
ing fiem geveral zonipg prectices withﬁwhich it has'beeemereenfesee. _The
issuance of variances and special exceptions bas, for 1nstancegkbeee ge;u
ferred te as spot zoping. The courts have distinéuished"theee_admieietra-
tive actioﬁs, which are gpverned by pre-determinedrstandar&s;ifrom_apet
zouning which 1s subject to legislative_discretien apd thich_is limited
only by.the constitﬁtional restrictions of the poliee power.

The term “piecemeal zoning” has also sppeared in_eeverel 5?##,?9n'
ing cases. This'zoeing ﬁractice,ihewever, is commonly used in reference

to a problem that is somewhat different frem the spot zoning preblem.

“Piecemeal zening s in 1ts most cemmen usage, refers to the partial

- zoning of a mnicipelity or other politicel subdivision. This type of

zoniﬁg oceurs wheﬁ only a ?ortion of the munieipality is.singled eut for
regulation while the remaining area is exempted from that regulation, even
though the remaining area may be similar or even identieal in character to
this regulated portion.

The distinetion between thie “piecemeal zoning“ and spot zoning




has been summarized by the court in the case of the County Commissioners

of Anne Arundel County v. Ward in which the court said'

"ees'8pot’ zoning. presuppoges a general zoning plan, and raises
the question of the validity of the exceptien of speeified
'spots' from particular restrictions contained in that plan;

‘whereas partial or 'piecemeal' zoning raises the question

whether it is necesgsary to have any general plan at all, being
coneerned with the validity of a single zoning regulation
limited to a designated arees smeller than the entire municipal-

ity." (1)

Illegal Spot ﬁeningiefﬂhilerthe descriptive definitiéniof spot”z@ning

appears in several court cases, the majority of Jjudicial bodies and zon-

ing experts have agreed that spot zones are only those zoning districts

which do not meet constitutional and statutory requirements and are ille-

gal (2). The following are selected examples of spot zoning.definitions

which indicate the illegal charaeteristics of this zening practice as

well as the descriptive characteristics of the term.

"'gpot zoning' is & process of singling out small parcels of

land for use classification totally different from that of sur=

rounding ares for ‘benefit of owner of such parcel and to detri-

. ment of other land owners.”

Hermann v. TIne. Village of Bast Hills,
279 N, Y. App. 24 753, 104 . Y. §. 24
292, 1951.

"tgpot zening' has been defined as & pravisien in a zoning plan,
or a modificati@n in such.plan, which affeécts only the use of a
particular piece of property or & small group of adjeining pro-
perties and is not related to the general plan for the commuani-
ty as a whole.
Eden v. Bloomfield, 139 Ct. 59, 89 A.
24 7h6 11952,

Sp@t zoning is the procesa of... singling out a small: parcel of
'land for a use elaasification totally different frum that of
' the surréunding area, for the benefit of ‘the ownér of’ “sdch pro-

perty and to the detriment of other owners...snd as such is the

- very antithesis of planned zoning. _

Rodsers v, Villagg of Tarrytown, 302
11.95{. Crt. App. 115, 96 N. E. 24 T31l.




"...The cases" relative to ! spot zening are gﬁnerally cases
where a particular small tract, within a large district was
specially zoned se as to impese upon it restrictions not im-
posed upon the surrounding lends, or grant to it speelal privi-
leges not granted generally, not done in pursuance of any gene-
ral or comprehensive plan.”™

Marshall v. Salt Lake City, 105 Gt.
111, 141 P. 24 704, 1943.

The courts have 6isc¢;ned,-then, fbur-charaeteriétics whieh.are‘l
common to iliégai spotfgone;a The first two are the descriptive charac--
terisfies indicated abofe, _ _ - o

(1) spot zones are aﬁiil ioﬁing districts.

(25 Spot zones aré created by 1egialative actieﬁ.:. N -

' The second twa are the illegal characteristies which are indicative
of the éangers represented by spot zoning.

(3) Spot zones are senerally enacted for the benefit of the

owner of the property re-zoned and to the detriment of
other land owners. _ 4 _ ) B

(4} Spot zones arernot in c0n£brmity'wi£h a comprehensive

plan designed to promote the general welfare of tﬁe
commntty. . . . _

Spot Zoning--A Tool of Favoritism.--One of the most flagrant abuses in

zoning practice 1s the use of spot zoning as & tool of favoritism. It

hes, in fact, been found thet the prineipal causes of spot zoning is the

singling out of small zbning districts ;br-individpgl_gain. ‘Yokely, in

his comprehensive review of the law of zgning has"said; S
"§hile we are not to be understood as contending that all zoning
decisions invalidating amendatory ordinsnces on the ground that
they constitute 'spot zoning' stem from causes that reach the _

courts because of personal selfishness or disregard for the
rights of others, we can safely say, after an exhaustive review




of the cases, that this is definitely the rule and not the ex-
ception." (3)

This practice not only has a corrupting influence on political
bodieg but also destroys the falth of the eltizenry in the integrity of
the zoning ordinance.

Spot Zoning and the Comprehensive Plan.--Because of the nature of zoning

regulations, plece-by-plece spot zoning has a particularly detrimental
effect on the zoning ordinance. Zoning regulations are a striking de-
parture from traditional police power regulations. Whereas traditional
police power regulations such as anti-nolse ordinsnces end traffic codes
are city-wide in application, zoning regulations divide the politicsal
subdivision into distiricts and establish different regulations for dif-
ferent districts. The effectiveness of such zoning regulations depends,
therefore, on some sort of generalized plan or policy which goveruns the
enactment of such regulations.

Zoning changes then, must, in order to remain consistent with the
basic zoning ordinance, be enacted in accordance with this generszl or
comprehensive plan., The eourts have held:

"...8ny such change can only be made if it falls within the re-
quirsments of a comprehensive plan for the uge and development
of property in the municipality..." (&)

The Problem Defined

It ie evident, then, that spot zoning threatens effective zoning
in several ways. First, it undermines the purposes of zoning by prevent-
ing the utilization of land use controls for the benefit of favored indi-
viduals. Spot zoning also disrupts the tenor of land uses in the comma-

nity by permitting, in the midst of zoning dletricts, uses inconsistent



to those districts. The usefulness of zoning controls ia destroyed when
spot zoning creates land use patterns as chaoctie as existed before zoning.

When enacting district amendments to the zoning ordinance, then,
legislative bodies must take great care to assure that the new distriet
is:

{1) necessary to the public welfare and in the best interest

of the commmnity as a whole;

(2) consistent with surrounding districts and property uses

and will not harm property values needlessly; and

(3) consistent with a comprehensive plan for land use devel-

opment in the community.

The problem of spot zoning has plagued zoning bodies since the en-
actment of the first comprehensive zoning ordinance. The efforte of in-
dividuals to seek relief from zoning restrietions for thelr parcels of
property began almost from the first day that zoning regulations went
into effect.

Spot zoning was not, however, a serious problem when zoning ordi-
nances were designed to segregate uses into well defined districts. As
Professor Charles Haar has pointed out:

" eeein the early days of zoning it was considered feasible (and
proper) to segregate uses into falrly rigid compartments and
that relatively few modifications to meet speeial situations
would be required." (5)
Undexr this rigid system, planners felt that zoning was simply the regula-
tory tool that assured the carrying out of a well conceived land use plan.

Through the years, however, zohing has retained few of its original

characteristics. The changing land use patterns and the demands of pri-



vate developers for greater freedom in the development of land have neces-

sitated zoning controls that are noted for their flexibility rather than
thelr stabllizing effect oh the development of land,

The most sigmificant.ﬁrend towar@ flexibiliﬁy in zéning has been
the receant propensity of governing bodies to amend the zoning ordinance
in fespensé to preposals from private develbpérs_td‘dgvel@g particular
parcels of land for 's;gecifie uses. This tendency t_q vary the basic zon;
ing plan by re-zéning in i'e"épéﬁs‘e to.'individua.l_ requests has brought with
it many of the advantages.of flexible zoning and the very serious problem

‘of spot zoning. L _'

The degree to wﬁiéhjéaning'canimeef tﬁé’ééémingiy opposing needs
for sound land uge. development and Lor the unencumhered prtvate develop-
ment of land in a free society will depend, to a large degree, on the

- resolution of the spot zoning problem. When the ¢onflicts betje¢an§;-
ticularized zoning controls relating to 5mal1 pgrce;s qf Land gné zonins
COntro;s vwhich are in the'ﬁublic interest and eongistgnt with a vel;-
conceived plan for land use development can be resolved, then the dangers
of spot zoning will have been eliminated. -

‘Recently, as a result of a growing awareness of vﬁhe__ dangers of

- spot zo_niné, attempts have been made to "cont_rol this malpractice. Legis-
lative bodies havé written inte zoning erd,txia._ncea _re's_tri_qt__ion_s 'w_hi__.__c_]# _
limit amendatory aétion. Minimum size limitations on amended ﬁiqtri@ts,
compulsory accordance with a previously adepted compre_henaive'p_lan,_ and
compliance with pfesoa‘ibed planning congidezjations -are the most ‘cqm_ﬁpn-
exampleé ‘of these restri‘étions_.- New .te‘chniduefg of fefzopi_ng, such es

_contract zoning, floating zones, and special uses, have also been devised




to provide more adequate zoning regulations and to p_refent -spot zoning.
These smendment restriections and re-zoning techniques will be discussed

later. : . .

‘Purpose and uetﬁ@a;o:‘Aﬁa,lysis‘ |

It is tﬁe ﬁufpose of _this thesis to_ ‘examine thé_c_-:u_.rrentr re-zoning
'mechani-s which are aiﬁed at -L-_.he prévention of spét %eﬁing_ a.nd. to ev'é.l-
uate the most effective technigues of comtrolling this problem. This
will be accompliched by gxﬁmining_:_ L |

(1) the legislative ;‘estrietiona on the process of emending

' zoning ordinances, and S

(2) nev technigues of re-;zoﬁing which have been devised to

" eliminate spot z_oniqgQ 7 J o

From this examination planning and legislstive techniques for

avolding spot zoning will be recommended.




| CHAPTER II
AMERDMENT RESIRICTIONS FOR AVOIDING SPOT ZONING

In the past two decades zoning has undergone a significant trend
toward greater flexibility. As property owners and pr;vaté developers
bave clamored for greater latitud.e in the location, design, snd erection
Qf_ various la.nd uses, pls_.nners' al:_td. leg'!.sla.tive_ bodj.es ha.ve d.e'veloped. a
var_iety _of goning techniqx_zes désigned __ to give a greater _degree of person-;
elized regulation for proposed land uses..

7 _Thg process of amending zoning ordiné-n{:eg hagq _4rece:1:1_fr§d rth_e' grea.t-
eat impé.ct from this demand for flexible zoning. l«_hgy legislative _bod;es

have been faced_wﬁ‘-:h; sub.s‘ﬁe;nt_ia.lﬁ inereases in the number of proposed dis-

* trict changes to the zoning ordinance. As a rgsult » Zoning smendments

" nism such #s variances or special exceptions.

have increa.aiz;gly‘ been us_ed te grant depar_tures from _th_é b_e_mic zo_n_i‘lj_xg’
ﬁlanta-d'ﬂﬁetien'prgﬂopély :}éétricted t'o.*a.dr:inistratﬁ;e relief meeha.;.

VThis"'iﬁcreased use of the zoning amendment for particularized go_n_:
ing has' substeu:atia.lly. 1lnc1-'ea.s_ed.. the_ .cha.nce of __ gpot .zdn_ing _a.ngi hgs_neeegsi;
tated greater control of thg amendment process. .Since the _u“s!e qf zoning
amendments has taken on many of the characteristics of varié;ices or spe-nr
eial ex_ceptina ’ it has been deemed .de'sira.ble to restri_et amenﬁments_:\frip_l;:_
prescribed standards in mich the same mamner as the administrative devices
are restricted.. _ _ S

' The amendment limitations, which are d.esigned to prevent spot zonl-r

ing are generally of three types:
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(1) size limitations, 7

(2) +the requirement that an emendment be made in aecorda.eee
with a eempreheneive pla.n, and ‘

(3) cemplia.nce with prescribed. planning. considerations, pre-

sented in the form of & pla.nning_ check l:L__st. .

The use of such limitations raises two imporﬁa.nt questiena eencern-

ing their value as centroll en the emending process. First » are these re- |

strictiens effeetive deterrents to spot zoning? Secend, how may such re-
strictions be imposed to best ‘guide the amendment proeess?

The following diecuseion vi].'!. _attempt to answer theee questiene. ”
tlireugﬁ an exa.ﬁzina_ﬁior:- of the amendment' restrictions currently found in
zoning ordinances and an evaluation of theae restrictiens :Lﬁ terms 'ofﬂthe

legal and planning considerations whieh bear upon them.

Size Limitations.--The following excerpt.e from -zeniﬁg ordinences are ex-
emplee_ of the size iimita.t_iens on zeri:i_.ﬁg'_dietriet changes which bave been
enacted in an effort to curb spot zoning..

"Minimm size of pa.rcel. A 1et » lots or parcel of land. lhall
not gualify for & zoning amendment unless it possesses 200 feet

 of frontage or contains 25,000 square feet of area, or adjoins -
& lot, lots, or parcel of lend which bears the same zoning dis-
triet elassification as the proposed ordinance...“ (6)

"Minimim size of parcel: When a let, lots or parcel of lsnd
has less than 100 feet of frontage or less than 10,000 sguare
feet of area, nc amendment shall be passed to eha.nge the zoning
distriet in which such lot, lots, or parcel of land are located,
except where in the event of the passage of such amendment such
lot, lots or parcel of land would be in the same zonlng distriet
as an adjoining lot, lots or parcel of land., (7)

Legisla.tive_ bodies, in the enactment of eueﬁ _i:!._mite.tione,. recognize
the cenEtent reference, in court cases, to size as & eha.;acteri__e_tg.e of

spot zoning. In order te eva.lua."t.e the effectiveness of size limitaﬁions
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as a de.terrent to spot zoning it ig necéasary to examine, more closely,
the eourts' language concerning this characteristic.

Judicial bodies have, however, expressed varying_opiniqng_eoneem;
ing the importance of size as a factor in identifying spot zones. The
courts have held, on the one hand, that; “...a single lot with a build-
ing thefeon is not a proper area to be c:!.aés;l_.f:[ed as a district in itself
..." (8) and have, on the other hand, established that; "Au ordinance
is not to be labled ‘spot z_oningi merely because 1t _s;.ngle_é out and,
effects one parcel of land..." (9}. Hhile. there does seem to be some
diserepancy. in the language of _tllie‘cburt;s » the great majority of judicial
bodies have held that; "The validity or_i@va.lidity of the ordinance _de-'
pends upon more than the size of the lot..." (10). Wnile mo size re-
striction of any zénj,ng ordinance has been éhsj.‘l.eiiged and given a judieial

test, the laneuage of the cou.rﬁs indicat;_as.-that siz_e_z alon_e_ _j.s‘_not a valid.

test of spot zoning and would not, therefore, be a satisfactory deterrent

to this zoning pracfice. . o _ B
Not only are size limite.tiona insufﬁcient in terms of court opin—
ions, but they also present significant d.ifﬁculties te the pla.nners or
governing bodies who ettempt to de_sign such restrictisons. A3 one zoning
expert has polnted out: o
The minimm areas required will not be the same fora.l.'l. ddg~
triets due to the different character of all the uses and in-
tensity of land usage allowed in the various zanes...l‘t 1e not
possible to. reseribe exe.ct areas which will be preper in all
Citieﬂooo ?
Tt would not, » in faet, be p@ssible te preseribe exe.ct. areas which

will be proper thmughout the various districts within one eity or for .

more than a short period of time. Minimum sizes for different distriets




will greatly #gr& depending on existing land“conditions;:eurrent tuilding
practices, the vogue" 1n minimm lot- slzes, etc.

Probably the greatest shortcoming on the size limitation is the

- Pact that it does .not control the detrimenta; effecgs of Epot zoning. As

indicated in GhaﬁferrI; épot zones permit"tﬁexintermingling of incompat-
ibleluses‘and:disrupt'theﬂeffect of zoning eontrols which reguiate land
accerding'to_aigeneral lend use plan. 'gizé limitations take ﬁé account
of these préblems. -Réther, they attempt to reguiate one of the superfi-
cial characteristies of this‘zoniﬁgmmisuse and ignore the dangersrof spot.
zoning. _

In virtually”ali ordinanceéfﬁhich'regulate mi nimam si:es»offaﬁeﬁded

districts, the limitation clause conteins.a provision which waivee the

slze restriction when the.reézonedﬁareafébuts & zone having the same clas- .

sification or a less restricted zone.  Thus legislators are permitting two

types of re-zoning without prescribed size'limitations; These are:
(l) the extenslon of existing districts by re-zoning adja-
cent parcels of proyerty, . _
(2) re-zoning parcels of land tqlq disfrrct*elassificatioﬁ
vhich 1s more restricted than the-élassification of
abutting zonés.' |
This first type of_-unresj;rictéa re-zouirg, which may be termed "ex-
tenéion'zoning?, hasg generally.beén ﬁbheid by the courﬁé?wﬁen attacked“as
spot zoningf(lé)J iItABhoﬁld not be assumed, hoﬁever, that extension zon-
ing is thgfsdlgfion to,mapy of the prbblemg-ofrspot ﬁqniﬁg. This type of
re-zoning pbéés‘signifiéant threats to comprehensive zoning.

Legislators may, for instance, aftempt to zone narrow eorridors to
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connect an existing zone_ﬁith & parcel of property for which a zone chaj.nge.
has been requested. . This " gerry-mandering” of zoning districts cbviously
' des;ﬁreys any semblence of 6rder]_.y m& con‘i:rol._ _ o
The practice of extenslon zoning might aléq encourage "strip zan'r-‘
.i'ng".‘ This type of zoni-ng is cha__.racterizgd by the__mﬁjor sﬁreét which 1s
zoned commercial for ite entire lquth and to a é.epth o:_E _ai_;eut ,1 fge‘(_:
on either s_id.e of the gtr.eet-. _‘i-'h_:l.‘s gl?uae _ef?e-%on:l,ng_ u:_l.timtely 1e§g].s
to an excess of land for come;:éia.l_ uses a.nd. encourages ungightly road-
sides and poorly .planned_cemmi_ty éeveloi:ment . | - 7
‘The seeond type of unrestricted re-;zoning, indicated above, also
leaves the community open for zgn;.hg abuse. While most spot zones involve
"the re-zoning of parcels of land to less restric_ted. claasifié&ti_ons than
surrounding distriects, many eqj._xa'_l;ly disruﬁtive_ effects can result from re-
zéning to more resirictive chpsiﬁcations. Many legislative bodies pre-
gume that zonlng is designed primarily to exelude 7imcqmpa1':j_.bl.e uses from
residential districts and that other districts require less attention.

_ Progressive commiti‘es, hmver, are ceming to a greater :gg.lizg-
tion of the need to regulate the 'develepme_nt_ef industrial and commercial
land uses as well as residential devel,epnlent, These commities have _rec;
(i.e., residential uses) ;l.ntt_\ prime _cdmmercial or industriel land _("'rlgssr-
réstricted dj.striet“i 1;_101; only creates illogical d.evelop:pent .pat.téi‘ne y

ut .q.la_o ‘rzfe_c]_.ud.es. the _d_.'ével&}pﬁent .6:8 ma.ny -éesira.ﬁlg ._u;es._ The unre~
stricted :-refzo_nin-g of land in industrial or commerciel districts to apart-
ment or singie== family uses 1is spot zoning and is equﬂly ag detrimental

as re-zoning residential propertiles to indnstria.i uses.
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The esmendment resnrictiene~which attempt to control the surefficiai
characteristics offre-zcniné have little value as deterrents to spet zon-
- ing. Spot zoning occufsiyhen zoning districts are enactecrwhich bear
little or no relation to planned community development designed to promote
the public welfare. If smendment restrictions are to be effective, then,
they must briné about a clcse?.feleticn hetween the amendetory action and
the basis for %énin345ihe compfehensive plan,

Tne Regpirement that an Amendment be made in Accordance with a eempréﬁen-

give Plan.--

"If...an ordinance is enacted 'in sccordance with a comprehensive
plan, 1t 1s not spot zoning..." (13)

This eourt opinion and the 1anguage of most Judicial bodies, which
have identified the characteristics of apot zoning, indicate that this
zoning abuse can be aveided only if re-zoning is clesely allied with a
cemprehensive plan. The mmst ‘significant difficulty in aehieving thie _____
end.has ceen a general confusien as to vhat constitutee the_cqmprenensiye
ﬁl&n. Ae Prefesserréharles M.‘Harr has pointed out in his exnmination of
the relation of the cemprehensive plan te the spet zening problem
...This general plan, or comprehensive plan,...is many “things
to many courts. It may be the besic zoning erdinance itself, or
the generalized 'policy' of the local legislative or planning

authoritiesg...or it may be nothing more than a geueral feeling -
~of falrness and rationality." (14)

The recent trend toward particuia;ized_zoning_hne caused'the courts

to take.e more realistic view ef the cempreheneive plan. In & recent.caee
which tested the validity of an unerthodox re-zoning technique (infra, Do
30), the eourt se.id° |

...the comprehensive plan, required as a legal basis of zoning,

18 at least a complete land use plan, including definite alloca-
tions of land for the major land uses." (15)




_ "

This Judicial opinion supports the view of most eity planners that
zoning should be based on a community master plan designed and kept up to
date as a. guide for sound land-use dev‘elopment_. : _

. Recently, in an effért to eurb spot zoning, several legiai.ativje
bodies have restricted the ameﬁdgtory process by requiring that all amend;
ments creating new zoning é:_l.strict's_ confom to g.'previously adopted com~-
jarehensive plan. An example of-this type of restrictlion i1s found in the
charter of the eity of Stamford, Conneeticut._ |

" iesthe- zening map shaell not be amended...to pemit & use in an

eree which is contrary to the general land use of such ares
established by the Master -Plan.” (16) | I

Ungier this rest;'iction » th_e ‘mgater plan or comprehensive plan vpu,’l.d‘
have to be .a.tfiqpted by the 'goveming body in order to haw_re‘ any 4legai effect.
This Md fequire that any zening cha.ngé tha.t did. not conform to the plan
could not be approved without Pirst amgriding the plan. -

This technique muld eliminate spot zoning in that 1o amendment A
could be adopted that was not in accordance with the comprehemsive plan.
Theré are, however; serious d;fﬂcﬁltigs which arise under this system.
While the comprehensive plan 1s the basis for the de_m._lqment and enact-
ment of zondng regulations, 1t is not & static document. In order for
this plan to be an effective guide to commnity development 1t must be
ca.pa.ble-df reflee'ting'bc-)th new insiglats :Lnto. the complex re]_.atiensp;pa
between land uées and the desires and needs of the public for .new patterns.
of d.évélﬁpmént. The adop;hion of ﬁhe Pplan as”‘a legal __deéument does not
preclude its revision but it doe_s ;bMet the plan with sufficient legal -
red tepe to impede the necessary updating of the plan.

~ Adopting the comprehensive plen as s legal decument also raises
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serious questions as to the detail whicﬁ would be a_.pproprigte to such a
document. Should the plan specify e myriad of considerations such as
utility e@ansion, public facllity plans, street and highway programs &g
well as the designation of areas for classes of land uses?
Tt 1s highly improbable thet any plan at all_wpuldlbe'gdopted if
it were'necessary to ébta.in'genera.l agreement of all municipal .or' county
departments as to their respective development plans. There would also
be no end to the constant revisioniof such a.plen, if it were adopted,
because .of the many individuals having a direct interest in the doct_:ment.
If the plan should be only a land-use sehgmé » should it be specific
or generalized? If the'pla’.n'mnéj';f be specific then, in all probability, it

would put such exﬁen_sive restrictions on the development of land as to

preclude private initiative. It is 1ntereétin_g to note that one _off;¢ial,
commenting on the master plan restriction of the Stamford charter s has
said: ’ . . . o ‘_,_:._-_ :

"If I could have foreseen some of our diffieultiea.o.when the .

legisla.tion that put: the' p].a.nning board in 1ts present position

(was passed), I would have ma.d.e the Master Plen even more gene-

ral because we are ca.lled by the la.wyers ‘all the time."” (17)

If, however, the plan becomes too general then it 1s ineffective

as & gu:l.de to district changes wh':ll.ch affect small pa:écels of property.
The propensity of -legisla.tors' to re-zone small parcels of land would h_e_t_
be guided by the plan and the practice of enacting spot zoning amendments
would be extended to the ecomprehensive plan as well as the zoning ordi-

nance.

Planning Commission Report onAmen'dments +-=The most _con&gbn amendm_ent re-

striction, designed to bring about a closer relationship between zoning
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and planning, 1s the requirement that proposed amendments be submitted to
the advisory body for study prior o enactment. As & special deterrent
‘te_spot zaning, some ordihanees require that pmoposed_amendments which
have been disapproved byhthe planning body esn be adopted only by more
than a majority vote of the gpverning body. Previsions of this type,

. with or withaut the more—than-maaorityhvate reqnirement, hawe the adwan-
tage of praviding the: planning bedy with a voice in the amendatory pro-
cess. The following quotation exemplifies this type of amendment restriec-
tion:

"Before teking aetion on any ‘proposed. amenﬁment, supplement or
change the Governing Body shall submit the proposed. révision to
the .Planning Commigsion:for its recemmendation and report...
"Unless such proposed amendment, supplement or change has
been approved (sic) by the rlanning Commission...such amendment,
supplement or change shall not become effective except by the
~ favorable vote of three-fourths (sic) of all the members of the.
Governing Body." (18)

This restriction héé_beenlcarried one step_further:iq the zoning
erdinénce of South Bend, Indiana. In this ordinance the planning is
given exﬁrﬁordinaryupower to review and, in an indirect manner, to enact
zoning regulatiéns.. | | | -

"(a)} Any petition or ordinance for the amendment, supplement,
change or repeal of the zoning ordinance or any part thereof,
not orginating in the City Plan COmmission, ghall be referred
to the Plan Commission for censideration and report before any
final action ie taken by the City Council... ,
"(e) If the report of the Plan Commission is adverse to the
proposed chanpe or amendment, the ordinance shall not be passed
except by a vote of at least seventy-five percentum of the mem-
bers of the City Counecil.

"(4) sixty (60) deys after report of the Plan Commission to the
_ecounecil favoring the change or amendment, the change or amend-
ment shall bave the same effect as ordinances'passe& by the
Counell, unless the City Council shall have acted upen it to be-
come effective at an earlier date., If the City Counell rejeects
or amends the proposed change or amendment, it shall be returned
to the Plan Commission for its consideration, with a written
statement of the reasons for its rejection or amendment.
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“(e) The Plan Commissien shall have forty-ﬁve (h5) days 1n
 which to consider the re,jectien or emendment and: report to the
City Counecil. If the Commiesien approves:the amendment s the
ordinance shall stand as passed by the Council as of" ‘the date
of the recording of the Cummissien s, report to the City Council. ’
I the Commission dieapproves the amendment or rejection, the
action of the Council on the original amendment or rejection
shall stand only if eonfirmed by a seventyhfive (75) percentum
vote of the City Cowneil."” (19) - ;

Simply requiring prior study qf proposed amendments by the planning
beody has not, hewever, proved to be a sa._tiefaetdry s.a.:?egda_.rd.dgains_t__epdt _
zoning. This is quite often due to the fact that many plamning bodies are
not familiar with the planning principles which should guide the amendment
of zoning distriects. In recognitipn'of thie_need to'aeeure that the eval-
uation of amendments will be consistent with planning Principles, a number
of legislative bodies have designated, in the tezts -of zoning ordinances,
a 1ist of factors which must be exemined by +the planning body when review-
ing proposed amendments. _ _ o _ L - |

' These planning checklists serve two vital fudetienstid guiding the
enactment of zoning distriet changes. First, they assure a degree of con~
siateney‘ih the review:of prepoeed amendments by the planning todq. Bec~
ond, while the ehecklist is not'binding on the legislative_hody, it ddes
serve as a constant reminder to both the public and the governing body of
the factors which should be considered in evaluating-distriet changes._

To be effective, the checklist mst specify eound ‘planning princi-
ples and serve to identify the characteristics ef spot zoning. ‘Gnemeuch
checkliat has been propoeed by Mr. Marvin R. Springer in his menograph on
"Zening Administration“ (20) o

-"There must be compelling reasens fbr any zoning amendment

which are substantially related to the public welfare and neces-
sity. It ie not sufficient that an applicant for an amendment




to the Zoning Ordinance merely lhow that there is no neighbor-
heood obaection o a requested amendment; nor is 1t sufficient
that an applicant shew that the amendment would enable him %o
gain a greater profit or income from his property. .

"Every zoning amendment should be analysed with regard to
the follewing:

A. COMFREEENSIVENESS : ' ' ' o
(1) Is change contrary te ‘the established land-use pattern?
(2) Would change create an igolated district unrelated to
similar distriets; i.e., is this 'spot zoning'?
(3) Would change alter the pepulation density pattern and

- thereby increase the load on publiec facllities (schools, sewers,

streets)?

(&) Are present ddstrict; ‘boundaries illogically drawn in re-
lation to existing conditions?

(5) Would the pr@p@sed change be contrary to the Future Land
Use Plan? _

CHKNGED CONDITI@NS'-

(1} -Have the basic land use. cenditions ‘been changed? .

(2) Has development of area been centrary to existing regula-
tions?

C. PUILIC ‘WELFARE:

(1) Will change adwersely influence living cenditiona in the
neighborhood?”

(2) winl change create or excessively inerease traffic con-
gestion?

(3) Will change seriously reduce the light ard air to adja-
cent areas? ' ' ' ' o

area?’ ;
(5) Will chenge be a deterrent to the improvement or develop-
ment of adjacent property in accord with existing regulations?

(6) Will change constitute & grant of a speeial privilege to
ap individual as contrasted to the general welfare?

D. REASORABLENESS:

(1) Are there substantial reasons why the property cannot be

used in accord with existing zoning?

(2) Is the change reguested out of scale with the needs of
the neighborhood or city?.

(3) Is 1t impossible to find adeqnate sites for the proposed

- use in districts permitting such use?" (21)

(k) W11l change adversely affect property values in adjacent

19

Conelusion.--It has become incregsingly_apparen; that spot zoning 1s not
_sin@ay the-reézoning of small districts. Nor is spot zoning merely the -

practice.of relieving parcels of land of zoning regulations whieh apply




to surrounding propertieé;.' No such curSory -definition of th‘is phenomenen

is possible. - It is, therei'ere ’ impoasible to prescribe e simple restrie- °

tion which will eliminate this zoning abuse. :

Perbaps the most .S_igniﬁ.gant_ _dgvelopnent to come out of the attempts

to préfent 'apot'izoiiiﬁng throughﬂ"émenarﬁe'nt restrictions has been an increas-
ing rea.liza.tion ef the planning consid.erations which bear upon the prac-
tice of zoning. The shortcomings of superficia.l size reatrictiens or
blanket requirements that amendments be made in a_.t_:_eerdange with & compre-
hensive plan have caused planners to look deeper into the manifesta;tions
of spot zoning. Out of this 'study has come & better underste.nding of the
prineiples by which all district regulations can be eva.‘l.ua.ted to determine
their usefulness in producing sound community development. The g]_.anni_ng
checkdist 18 the most recent manifestation of this growing understanding
of the i‘eiation between p_la.nning and zoning. _ - - )

It becomes b.ppa.rent to the individxml examining the spot 2oning_
pro'blem‘ that the i:rineipa.l cause of this zqﬁing 'a.b;i:se 18 either' ignorance
or di_sregardr of the pi-ineiples upon which a cemprehensive system of zoning
depends. The recent practice of specifying, in the tgxt of zoning 6_r_éi;
nances ," the pertinent-principles_ of_ land-use d.eve_lb;ge__nt ’ whichguide zon~-
ing regulations, iarémises_ te bring gbout & closei' reJ_.a.ti_ensl_a_ip between

zoning and planning and to 'curtail the practice of spot zoning.
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CHAPTER IXI

INNOVATIONS IN AMENDMENT'TECHNIQUEV

In recent years several new techniques heve been used to amend zon-

ing ordinances. These techniques heve been designed to facilitete the en-
actnent of emeil zoning districts which reéulate one or a few ueee in a
more specialized manner than do traditional zoning districts which regu-r
late classes of uses.

These innovatione in-reezoningltechniqye‘are the nost‘recentrﬁani-
festations of an evolving concept of zoning districting. The."cumulative“
zoning districts of early zoning ordinences, which allowed uees permﬂtted
in a more restricted district in each of the less restricted dietricts,'
bear little resemblence to the specialized and often compler districts
found in'moEt modern ordinehcesi Piennere and governing bodies have be-
come increaeingly aware of the need to segregate classes of uses and have
developed & great variety of district classifications to achieve this end.

The tendency, in recent years, however, to enact special zcning
amendments upon the reqnest of land owner or private developers has
prompted a striking departure from the traditionsal techniques of district
zoning.' Many governing bodiee have creeted zoning districte which are
added to the zoning map by amending the map from time to time at the re-

qpeet of private develoPera. Others have designated special uses which

~ &re permitted in all districts of the community subject to the special

considerations of the legislative body. Many planners and legielatiVe‘
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bodies hawe, as a result, developed re-zoning techniques which enable
governing bedles to enact véry particularized zoning districts. These
technigues have been of threé types:

(1) contract zoning,

(2) floating zones, and

(3) speclal use permits.

Because these techniqpés are particularly susceptible to the dan-
gers of spot zoning 1.e., favoritism and the disruption of comprehensive
plamning, it is impertant; in a monograph on this subject, to examine
these techniques. The following discussions will, therefore, evaluate
these amendment'techniqpes in terms of their effect on comprehensive zon-
ing #ni the legal opinions expressed by courts which have tested their
validity.

Contract Zoning.--Several legislative bodies have amended zoning ordi-

nences on request, subjeet to a contract with the owner of the property
re-zoned that he will develop the proﬁerty in a given way or subjeet to
the owner's plaeing appropriaﬁe deéd restrictions on his property. Thise
type of re-zening has been termed "contract zoning".

This amendment techﬁiqpe undoubtably offers-a great deal of flexi-
bility to governing bodies desiring to tailor zening regulationS‘to all
the gpecianl land-use coﬁtrol problems of the commuriity. The highly arbi-
trary And individual features of contract zoning, however; raise serious
guestions as to the validity of thie‘fechnique. The courts of at least
six states have, in fact; held "contract zoning" té Be illegal under
existing enabling legislation. ‘ h

To gain a clearer understanding of the legal shortecomings of "econ-
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tract ~zoning" it‘iéxvéluable—ts exaﬁine & tﬁpical qagé in which the valid-
ity of\tﬁié"émgndment téchnique'vas.tested; In‘thé:case of Baylis v. City
of Baltimore (22), ﬁhe Marylénd court examihed an action of the governing '
body of'Baltiﬁoré re-zoning a parcei of property from a residential clas-
sification to a "First Commercial Use District" which permitted a variety
of retall uses. The property owners reﬁuesting this change indicated that
the property would be used for e funeral home. The legislative body found
that the amendment would be desirable only if the prdperty were used for a
funeral home and all other uses, normally permitted in a "First Commercial"
classification, were excluded. The'amendﬁent was, thereféfe, enacted upon-
the execution of cexrtain agreemeﬁts set forth in the amending ordinance.
These agreements provided:

(1) that the owners would develop and maintain the property
~ only as a funeral home, |
(2)  that the entrances and exits to the property would be
_ on an adjacent major street rather than a side street,
(3) that adequate off-street parking facilities would be
provided and maintained at a particular . location on the
property,.
(4) that funeral processions would be formed on the property
and not 1n the -street, and
(5) that, if the property should at any time nbt be used as
a funeral home, the ordinance would be repealed and the
property classification would revert to a residential
classification.
The court held this.amendﬁent procedure to be woid and ultra vires.

To suppért this ruling the court said:
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"(1) re-zoning based on offers or agreements with the owners
ﬁ disrupts the‘basic-p;an, and this 1is subversive of the
.pﬁblic'policy reflected in the overall legislation,

(2) that the resulting "eontract™ is nugatory because a
manlelpality is not-able tO'ﬁake agreements which inhib-
1t%.1its police powers, and

(3) that restrictions in a partidularizone.should not be
left to extrinsic evidence.” (Zoning regulations for a
'particular district are_limité& to the restrictions spe-l
‘cified for that zone in the ordinance.) (23)

The dangere of “éontraet zoning" faf outweiéh its*a&vantages. Ir
zonlng is subject to the whims of various individuals no consistency cén
be assured for land-use'cﬁntrols from one day to the next. It must be
neoted, however, that,ﬁhe atiractiveness of this technigue has led one New

York court to approve contract zoning. In the case of Church v. Town of

Islip (2h)lthe coﬁrt5saidf

...we take notice of- the fact -that the population and &evelop-
ment of Nasseu and Suffolk counties have iricreased enormously
in recent years and that such growth is continuing. We take
notice also of the consequent multiplication of practical prob-
-lems presented to local legislative bodies by a deluge of -
applications for zening district changes which are prompted by
the necessities of such growth, and in this case the evidence
accords with such judicial notice. It 1s understandable that
in the public interest and in. the interest of practiecal expedi-
ency the practice of granting zoning changes and conditioning
thelr use by means of privately imposed restrietive covenents
has seemingly become widespread." (25}

Upon examination of'the case it becomes apparent that the "deluge
of applications for zoning district changes" noted by the courts ﬁrobably
stems from faulty regulaiions in the basgie 6rdinance. If this 1s the

case, "econtract zoning" can only éoﬁfbund zoning in thié community. FPoor
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zening regulations allied with highly particularized controls such as are
found 1n "contract zoning" ecan only create land-use conditions more cha-
otle thenAwauld exist with-no zoning at all.

The-IsliE'GBCision, notwithetahding,‘the'ﬁrevailing Judieial epin-
ions on "contract zoning” indicate that this technigue of emacting par-
ticulariied zoning controls #ill not be tolerated im zoning practice under
current ensbling legislation. There is serious doubt es to the advisa-
bility of empowering governing bodies to enaet such land-use controls for,
as has been pointed out by two eminent zoning experts:

"To have varying conditions and regulatiens on different parcels
of property in a district ‘having similar uses 1s the very anti-
thesis of uniformity within a dietrict. Restrictions which do .
not operate on all alike cannot be Justified under the statute

"or the police power.  If some parcels of property are zoned on

the basls of varlables that could enter 1nto private coutracts,
then the whole scheme and obgectives.of commmnity plaaning and
zoning would collapse.” (26

Floating_Zones.—eA second fype of re-zoning technique which has been used

frequently in recent years is'the "fleating zone" . Tﬁie techniéne has
arisen out of a #ery specielized pfoblem in the epplicatien of zoning cen;
trols;" | o : - S | _ _
City planners have fOund it increasingly difficult to locate on the
: 'zoning map certain specialized uses such a8. shopping centers or unified
”residential develepments (typically, garden apartments) prior to their
proposed development. While it is net diffieult to epot these uses in
generalized areas on e future land-use plan, two factors hamper the pre-
cige loeation of. these potential developmente.
| First, because of the profound effect of zoning'regulatieﬁs on the

value of'land, prior.dééignation of partieular'parcels of property for a




26

use such-as*a,shépping'qéntéi-ﬁou;@ provide a finaneiel windfall to a few
lucky property owners. The resultant inecrease in land values of these
parcels of property may push the cost of land beyond the reach of a poten-
tial shopping center developer.

Second, the mere designation of severaluparéels of land for such
uses as shopping centers or unified developmentis does not asgure that
such land can be aséembled for development. Deed restrictions or reluc-'
tant property oﬁners-may well thgﬁr@ any development of such laﬁd for its
designated use. 1In order to overcome these two difficulties several gov-
erning bodies have used the "floating zone" technique.

This technique is esséntially a typé of "two-step“ zoning. It .
splits the traditional method of enacting zoniné ordinanées into tw@ dis-
tinet actions.- Step one of this rehzoning techﬁiqne is the definitionlof
the "floating-zéne" district in the text of the zoning ordimance. This
descfiption of %he‘diatrict speéifiés the use or uses permitted in the
zone and may indicate development standards (lot coverage, setbacks, buf-
fers, etc.) and the pfocednres through which the district will be mapped.
"Floating zones" are not generally dgsignated at a particular location én
the zoning map in step one.

Step two is the mapping of the "floating zone". At the request of

a ﬁrivate developer.and upon a reporf By the planning‘body that the pro-

péaed development meets all the'specified‘requirements, the governing body
amenas the zoning map, establishing the new zoning district.
The ehaiécteristics of,tﬁe floating zone have been sumharized as

Tollows:
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“{l; a district classification, in the ordinanee text--

(2) not necessarily located on the zoning map in advanee of
need---

(3) but located by re-zoning when needed--

(k) in response to an individualized application.

Noneessential, but frequent, characteristics of floating‘zone
' gystems mey Include:

21) a speeialined type of Bnbjeet matter.
2) an explicit procedure for seeking the zone re-classification.

(3) & statement of qualifications for seeking it." (27)

" As these chaiecterieﬁios.indicate, nhe-“floatiné—zoneﬁ neehnique
of amending the zoning ordinanceioffers a greaﬁrdeal'of.flexibility in
deslgneting, upon request, special zoning districts on the zoning map.
The speoie.lized nature of many "floa‘bing zones" aleo ena.bles gcverning
bodies to regulete, specifieally, the development standards of various
uses. The use of this re-zoning techniqne, however,.hes caused critics
to raise serious complainns ageinet the "floating zone". |

These crltics content that ﬁhe ad&ed discretioner& powver eonferred
on legielative bodies under fhis're-zoning technique destroys the protec-
tive valne‘of zoning and-negatea the practice of zoning in accordanoe ﬁith
a comprehensive planl The'critice aleo charge that re-zoning at the ie-.
qnest of individual.developers makes 1t impossible for a munieipality'or

county to'antieipate even approximately where the “future development of

| floating zone uses would be located.

The courts have answered these charges. While all judicial deci-
sions have not been favorable to the "floating zone" , the.caaes'testing
the validity of this re-zoning techniqpe has indicated its usefulness and

limitations.

In the claseic floating zone case of Rodgers v. Village of Tarry-
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town (28); the court uphgld a zone classification designéd to allow garden-

apartﬁenfs on parcels of ten acres or more. Expressly approving the

,floating-zone technique, the edurt'held that the governing body could:

. ..amend the General Zoning Ordinance 80 as to permit garden
_ apartments on any plot of teniacres or more in'Residence A and B
-zones (the zones more restricted) or it could amend that Ordi-

" nance so as to lnvite owners who. wished to build garden apart-
ments .on their properties, to apply for a Resldence B-B classi-
fication the floating zone district. The board chose to adopt

-the latter procedure. That it called for separate legislative
asuthorization for each projeet presents no obstacle or draw-
back..." (29)

In ahswér to the allegation that such technique would destroy any .-
assuranée that.zoning districts‘wbuld be enacted-in accordance with a»comq
prehensive plan, the court held:

"Nor did the board, by following the course that it did, divest
itself or the planning board of power to regulate future zoning
with regard to garden apartmente. The mere eircumstance that
an owner possesses a ten-aere plot and submits plans conforming
to the physical requirements prescribed by the 1947 amendment
establishing the floating zone distriet in the text of the or-
dinance will not entitle him, ipsc facto, to a Resldence B-B

" classification. It will still be for the board to deeide, in
the excereise of a reasonable discretion, that the grant of
suchk a classification acecords with the comprehensive zoning
plan and benefits the village as a whole." (30)

A Pennsylvanié court reached an adverse dEciéion, however, in the

more recent cése of Eves v. Zoning Board of Adjustment of Lower Gﬁjnedd'

Tcwnship.(3l) which invoived'the.loéation, in a residential area; of a
"floating zone" permitting industrial uses. Ruling oﬁ the ¢ontention
that the floating zone precluded any posaibility that action taken there-
under would be in accordance with aucomprehensive plén; this court held
that: |

“final éetermination-of the location of the "floating zone"

under such & scheme would expressly awalt solieitation by indi-
vidual landowmers, thus maeking the planned land use of the com-




mnity dependent upon its development.; In,other ‘words, the de-

velopment itself would become the plan, which is menifestly the

antithesis of zoning in accordance with a comprehensive plan."

(32) ‘

' The conflict in_judfeiei Qﬁinioh regeréing'tﬁEffLEetfﬁg zone in
these tﬁo cases'obviously“centers around the reletiep of this.re-zoning
technigue to & compiehensive pien. Upon further exsmination of the Eves
case, 1t becemes apparent that ‘there was little evidence to. substantiate
that the township of'Lower Gwynedd hed completed 8 compreheneive plan for
zoning. ' _

"The Township of Lower Gwynedd had a planning commission although

the extent te which they have prepared a development plan for the -

tovmship is unclear."” (33)

And coneerning the rudiments of such a plan, the eourt held:

"For present purposes, it is only important to point Out thet '

the foeus of any plan is 1end use, and the considerations in

the formulation of & plan for the orderly development of a com-

munity mast be made with regard thereto.” (34)

Severai techeiqges utilized in zoning-ordinencee mey'well.eliminete

the dangers of the floating zene which have been indicated by the Penngyl-

vania ecourt. Some ordinances, specify, on the zoning map, approximate lo-

eations for potential floating-zone districts by a star or other symbel.

‘The governing body thereby.indicates prior study of land-use development

patterns and-serves varning to residents of the possible -location of a de-
veleopment within a stated radius of the symbol.

Other ordinanees'prescribe.standerdefupdn-which&the‘lOeetion of a
fleatingezone-eietriet is contingent. This ﬁeehaeiem aesures.residents
of the community that intensive study will be made prior to the loeation
of a floating zone and indicates the type of development that will take

place. The zoning ordinance of the City of Olympia, Heshiﬁgton,'for in-
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stance, containg a list ofoleating-zone'etandards which guide the loca-
tion and design of shopplng centers.

"As the city grows, so will the need for further retail faeili-
ties of this type. No effort has been made to pinpeint partic-
ular locations for neighborhood retailing on the proposed land
use map. These centers can be located anywhere subject to meet-
ing certain basie standards. New retail centers should:

(1) Be located next to a perpheral arterial or at en inter-
section of .two arterials.

(2) Have a trade area of no less than- 1500 dwelling units as
determined by a. count on the eilty's: Land Use Map. .

3) Have a site of no less than one and one-half acres.

4} FPollow a plan prepared by the property owner and approved
by the Planning Commission, showing location of builldings, both
present and future, off-street parking, ingress and egress.

(5) Provide no less than 6,000 square feet of actual retail
space.” (ilnsert footnote)

' The use of the floatiné-zone procedure 1s feasible if a greater co-

ordination between planning and zoning can be achieved. The flexibility

of this approach offers a valueble3tool for éuiding the'devélopment of the

community in a'mueh more tartieularized manner;' It 1s important to note'

the language of the court to the effect that the comprehensive plan, upon
which the floating zone and all other zoning regulations must be based, is
at least a nell—eonceived, land-use plen. The Judiciarﬁ hag served notice
that comprehensive zoning must be based in the concrete terms of up-to-'
date planning studies for the community. |

Special-use Permits.—-Recently several communities have undertaken partic-

ularized zZoning controls through the enactment of provislons in the zoning
@rdinanoe which permit certain usee.in any zoningkdistrict in the city
ﬁursuant.to planning.commiesiOn reeonnendation'and £inal approval by the
governing body, acting administratively; This technique, whieh hae been
termed the "epeciel-use permit“.prooedure (or sometimes, the "conditional-

use" trocedure), has some of the features of the speciel excention which
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is administered by the board of adjuetmeﬁt; There is, however, an impoft-
ant distinction between the "gpecial use"‘ahd'the special exception.

The special exception.is a use which.is permitted by edministrative
action of the board of'adjuetment in specified districts when it.meets
standards acd criteria expresalj set forth in the zoning ordinance. The
"special use", on the other hand, is generally one of & list of uses which
can be pefmitted at any locetion in the cemmunity subjeet only te the dis-
eretion of the governing body and the recommendation of the plaining body.

Uses which lend themselves to the,legislative “useepermit" procedure
are unified housing developments, comouﬁity or regionel shoppicg:centers,
institutional developments,.large're-development projectsl(subeequeﬁt to
urbEn renewal clearance), and other usee whose effeets are community-%ide.
These are uses which have a significant effect on the provision of streets
and - other public utilities and the tax base of the community as opposed to
those uses which affeet only a local aresa. Because of the effect of such
uses on cemmunity developmeﬁt and gofernmental policy, it haa'been deemed
necessary to give these uses detalled consideretion and eontrol by the
governing body. |

While no standa;dized procedpfe'has been deteloped, the "use-permit"
techpiqpe commonlylspecifies; in the zoping'ordinance,‘detailed‘circum- .
stancea_un@e;‘whichﬁparticuler.oeee-will be permitted et"eny location in the
commhnity; Tﬁisrtecﬁnidne typicallj requirea a highly deteiled set.of.
plans from the applicant -and’ authorizes the governing body to impose fur-
ther conditions on the propoaed development prior to the issuance of a
permit for such use. The governing h@dy'uaually authorizes the planning
agency te review and rep@rt to the 1egislative body on applications for

specialause permits.:
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There has been little legal opposition to the use of the "use-
pernit” procedure. Most litigétion.perﬁaining_to this type of législative-
aduinistration action has noted the need for specific standards to guide
the issﬁancé of permits for “sﬁecial-uses?. While the courts in several
early zoning céses held that the legisiative body cdﬁld make minor. admin-
istrative exceptions to the zoning;ordinanée without specified standards
(35), more recent courts have held that case-by-case administrative. deci-
siens of the legislatlve body must be governed by prescribed standards
(36). One court hes held, for instance-

"1t is recognized, according to McQuillin s Law of Municipal
Corporation, that municipal legislative bodies mAy reserve to
themselves the power to grant or deny licenses or. permits,
'where they do so by an ordinance containing a rule or stand-
ard to govern them', since it is a- fundamental rule, fully
applicable to zoning ordinances, 'that lan ord:.na.nce mst
egtablish a standard to operate uniformly ‘and govern its admin-
istration and enforcement in all cases, and that an ordinance
i1s invalid where it leaves its interpretation, administration
or enforcement to the unbridled or ungoverned discretion, ca-
price or arbitrary action of the munieipal legislative body or
of administrative bodies or officials...'" (37)

~ The legality of the “special-use" permit may be questioned in seve-
ral.states depending upon whether or not the zoning enabling act of the
ﬁarticular Btaté may be cpnstrued broadly enough to allew the local gov-
erning body te act adminiétiativély. The Geofgia courts have, in.fact,
held this re-zoning practice to be ultra vires under the then enabling
legislation of tﬁat state. | | _lk

“...ﬁsthing contained in ﬁhe-Aét of 1946 (enabling act) qﬁthof-

ized the city.to adopt Article 21 (creating the specidl permit.

procedure) of the aforementioned ordinance. This being true,
its adoption was ultra vires and thereafter void.” (38)

In addition te the legislative difficulties whiehwma& be encountered

in the use of the special-use permit, governing bodies may also find this
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technigue to be nnsatfsfoctpry in that it is not easily controlled. While
detailed design standards nay be required prior to the issuance of such
special permits, the governing body has no_guaranty that the-nlans sub-
mitted by the developer will be followed. .There is also the ever piesent
danger that specisl-use regulations will be varled in an arbitrary manner
to favor certaln Individuals.

Conclusion.--Particularized zoning has gelned o striking degree of popu-
larity in recent years. This new approach to land-use control has been
characterized both by flagrantly arbitrary techniques and by consciontions
efforts to maintaln reasonableness in & system of highly individualized
lend use control. '

The courts have: responded to this trend in zoning with mixed reac-
tions. Hany technigues haverbeen struck down as illegal spot zoning.
Otheis have been upheld when the“legialative body evldeneed sincere
efforts to meintain sound land-use.dévelopment and demonstrated as a8
basis for thoir octions,'well—cOnsidered ﬁionning principles.:

One zoning expert has, upon ‘examination of the adverse judicial de-v
cisions coming out of particularizei zoning cases, stated that° ' |

", ..the courts may hold that the constitutional reqpirement of
‘uniformity in the application of the police power, ‘breached ounce
when separate regulations for separate districts were permitted,
cannot be breached further so.ag to permit special treatment for
particular uses inside those diatricts.“ (39)

PErhaps a more realistic, and more optimistic, conclusion 1s that

the trend away'from~district zoning toward particularized zoning has

. brought a re-evaiuation'by the courts; plannero, and leglslators of the

basis of zoning--the comprehensive plan. It is reasonable to assume that

a8 planners and legislators attempt to bring about individualized con-
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;efithe development of land, they will alse devote:more attention to
tHe formulation of geheralizedkpla@s and policies upon which goﬁprehénsive

zoning can be mainteined.

The floating-zone technique is the‘most outstanding.example of this‘

effort to reconcile particularlzed zoning and comprehensive land-use con=-
trols. The technigues of “contract zoning" and "apecial-use permits” pre-
sent legal and plarning difficulties which limit their use in & scheme of
comprehensivé zonlng. |

It seems evident from the increasing popularity of the floating-

zone technique that this device will continue to develop as an important

tool for attaining community land-use objeetives. As planners develop .

more carefully designed standards teo control the enactment of floating-‘

zone districts, communities will be assured of a zoning device which will

not unduly restrict individual freedom and which will limit the likelihood

of arbitrary governmental action.
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CHAPTER IV
CONCLUSTONS

The spot ééning problem-féprésenté one of the major alfficulties
in zonihg pracfice today. In esseﬁce this is the problem of regulating
the many Bpecialized land uses of the éomﬁuﬁity while msintaining a com-
prehensive zoningrordinance which treats.all ?roperty with equal jugtice.

Spot zoning has been defined as: '

" .;.a proéess of s‘l.ngl:_l.nglou;b sma.ll parcels of _ia.nd. fo? use

classification totally different from that of surrounding area,

for benefit of owner of such property and to detriment of other

owners, and, as such, is very antithesls of planned zoning."

(41)
It is obvious, howe#er, that sméli bérééléSéf ;a;d mist be re-zoned
to achieve adeqpﬁte land-use develépmenta The‘solufien to the spot-zoning
problém lies in dévising a_ﬁethé&fof accogﬁlishing this'type of re-zoning
in ac¢cordance with sound planning principles which_promote the éommunity
health, safety, and geheral welfare. ' '

The accomplishment of souhd re-zoning pr?ctice demands the careful
study of land-use prineiples by plahning bodiés and the recognition of
these principles by governing bodies when enacting amendatory ordinances.
It 1s, of course, impoésiblerto achieve édequate land-use controls with-
out the support and co-operation of an informed publie. The careful defi-
nition of guiding prineiples for the practice of zoning will go a long way

toward assuring both a better understanding of zoning by the public and a '

better édministration of zoning regulations by governing bodies.
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Of the many restrictions and technlques deviged to eliminate spot
zoning, those whigh haveubrogght about a_greater eorrelationlbetween
plenning and zoning haﬁe been the most effective. These devices have re-
qulred plaﬁning and zoning bodies to delve into the principles upon which
Béund land~use centrols are based.

Two zoning techﬁiques ﬁhich have come out of'récent efforté to ell-
minate the dangers of 3p6t zoning demonstrate great promise in the
achievement of more adequate zoning'regulations.' These techniques are:

(1) the planning check list, and

(2) the floating Zone..

( A éarefully devised check list of planning policies for guiding
amendatory action, written into ﬁhe'zoning ordinancé, sérves.three valu-
able objectives. |

(1) 1t informs the public of the pﬁlicies which govern their

éommunityfs landéuse-dévelopment,

(2} It guides the governing body in making zoning decisions,

(3) 1% requires the planning body 6f the community to give

o spécial study to the land-use principles which are the

basis of zoning. |
The floating zbne has proven itself to be one of the most promising

techniques of accomplishing flexible zoning control. From floating-zone

litigation, however, it has become apparent'that*the‘uée_of this device

mist be accompanied by intensive land-use studles and by carefully pre-
seribed standards 6r réhzéniﬁé; | |

Several of the comminity's problem lénd uses lend themselves to the

floating-zone classification. Shopping centers, large-seale developments
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and even certain industrial uses can be regulated through this re-zoning
technique 1f properly controlled by predetermined standards. Such stand-
ards mast, of course, be tailored to the particular use and to the partic-

ular community. Standamds suitable for one cemmunity may not be sulted

‘ to another.-

Zoning is constantly m@ving toward more and more specific controls.

This trend has been accompanied by an increasing danger of spot zoning.

_The development of techniques such as the planning check liét and the

'floating zone 1s Indicative Qf_tne:type‘of solution which 1s necessary to

resolve the conflict between particularized'zcning controls and the prob-

lem of spot zoning. With the development of specific controls, zoning

' has reached a stage of development beyond which it cannot advance without

a8 re-evalﬁation of the planning prineciples which make up the comprehensive

. plan for zoning.

This monograph has attempted to defilne and ernluate the problem of

spot zoning'and the techniques by which this problem msy be resolved. The

conclusions of this discussion represent not & solution to the problem,'
but rather a'guide to more adequate techniques of achieving sound zoning
controls. Individual commnities must undertake extensive studies to
assesé their particular re-rcning problems and must devise specific stand-

ards for gulding land-use controls. No universal get of standards is pos-

sible. The type of study indicated in this examination of re-zening will

bring about more adeqnate methods of dealing with the inherent problems

which accompeny particularized land-use regulations.
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