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INTRODUCTION 

Local authorities, anxious to plan for projected water 
supply needs, have often relied on the construction of 
reservoirs on aquatic sites. Because reservoir construction 
on a watercourse requires the movement and placement of 
earth in and around the stream, a thorough "practicable 
alternatives" analysisl under the Federal Water Pollution 
Control Act is required before the Army Corps of Engi
neers will issue a § 404 permit for the discharge of dredge 
or fill material into streams and adjacent wetlands. 
Failure to broadly review alternative water supplies can 
result in denial of an application for a § 404 permit. 

AUrnORITY 

Statutes and Regulations 
Section 102(2)(C) of the National Environmental Policy 

Act2 requires all agencies of the Federal government to 
"include in every recommendation or report on proposals 
for . . . actions significantly affecting the quality of the 
human environment, a detailed statement by the responsi
ble official on ... alternatives to the proposed action. 

Section 404(b)(1) of the Federal Water Pollution 
Control Act3 authorizes the administrator of the Environ
mental Protection Agency (EPA) to publish, in conjunc
tion with the Secretary of the Army [Corps of Engineers], 
guidelines which are to be applied in evaluating requests 
for permits for the discharge of dredged or fill material 
into navigable waters. 

Various regulatory guidelines· instruct the Corps of 
Engineers to examine practicable alternatives, prohibit dis
charge if a less adverse practicable alternative exists, 
establish a presumption that practicable alternatives which 
involve no discharge are less adverse, and require appro
priate steps to minimize adverse impacts of a discharge. 

Memorandum of Agreement on Mitigation 
A recent memorandum of agreement between the Army 

[Corps of Engineers] and the EPA apparently accepts the 
EPA's longstanding view that harm to wetlands should be 
avoided, and not simply mitigated as the Corps of Engi
neers previously a1lowed.s This is to be accomplished by 

"sequencing" - a hierarchy of practices with avoidance as 
the primary method, followed by minimization of wetlands 
losses, and lastly compensatory mitigation where negative 
impacts on wetlands are unavoidable.6 

Case Law 
The courts do not question the importance of NEPA's 

requirement 7 of a detailed analysis of proposed and actual 
environmental impacts,S However, it is well settled that 
private claims based on NEP A may not address substan· 
tive issues, e.g., that environmental harm will occur. 
Rather, only attacks against the procedural requirements 
found in NEP A are permissible,9 and it is furthermore 
generally limited to the administrative record. lo 

Section 404 of the FWPCA has long been construed as 
extending protection to all waters of the United States,ll 
Especially relevant is that wetlands have been recognized 
by the Supreme Court as included in the definition of 
navigable waters.12 

The EPA may veto a COE-issued permit based on 
environmental effects a1one,13 but may not elevate environ
mental concerns over other factors,14 Although the EPA 
can apparently make an unwise, albeit informed, choice in 
allowing a § 404 permit, it must have substantial evidence 
to support a veto of a permit issued by COE.IS This has 
been seen as a requirement for EPA to perform its own 
practicable alternatives analysis in support of a permit 
veto.16 Vetoes are rare, however: of an average of 
90,000 COE-authorized projects annually, EPA has vetoed 
only eleven since 1972p7 

Perhaps more important than practicability, the purpose 
for which the § 404 permit is sought must be reasonably 
broad so as not to preclude environmentally benign a1tern
atives.i8 That is, one may not so narrowly define a need 
for a water supply that only one alternative stands out as 
suitable. 

APPLICATION 

Non~Wetiands Sites Preferred 
Inherent in the consideration of every § 404 permit 

application is the very strong presumption found in the 
guidelines that unnecessary alteration or destruction of 
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wetlands should be discouraged as contrary to public 
interest.19 To overcome this presumption, an applicant 
must show that the benefits are primarily dependent upon 
being located in close proximity to the aquatic environM 
ment, and that the proposed project cannot be located on 
any feasible alternative sites.:lO 

Also, the MOA on Mitigation requires the COE to 
adopt a "sequencing" approach ~ emphasizing the avoid~ 
ance of impact to wetlands - and flatly stating that mitiga
tion of wetlands losses cannot be used in the consideration 
of alternatives.21 

Alternative Means for Water Supply 
While building reservoirs to supply drinking water has 

been a popular and easy solution, there exist several 
aJtematives which bear investigation in the search for an 
environmentally sound, low-cost, safe and reliable water 
SUpply.ZI Upland storage lagoons, groundwater, and 
increased conservation have all received attention by 
experts in water resources as viable and feasible aJterna
tives to increased reliance on reservoirs.23 

Anyone alternative may be insufficient to meet the 
projected need, but without detailed study of recognized 
alternatives, singly and in combination, a water supply 
planner cannot make a fair evaJuation. In particular, an 
investigation of groundwater options requires the services 
of hydrologicaJ and geological experts and quite a bit of 
field work for test wells.24 If a proper groundwater study 
finds a suitable alternative supply of water at a reasonable 
cost, then a § 404 permit application for a reservoir should 
be rejected. 

CONCLUSIONS AND RECOMMENDATIONS 

Local governments who promote the construction of 
aquatic-site reservoirs to meet water supply needs face 
considerable hurdles formed by the FWPCA and related 
regulations; but ensuring that these hurdles are actually 
cleared, and not skirted, may require diligence on the part 
of local citizens. Rapid growth and development, and 
federal agencies' needs to prioritize their expenditures of 
resources, may mean that not every incursion into wet
lands will garner the attention of federal officials necessary 
to fully evaluate the aJternatives. Citizens who will be 
directly affected - through land condemnation, increased 
taxes, and population growth - can help ensure compliance 
with FWPCA requirements through education of local 
authorities and of the electorate. 

Such grass-roots watch-dog activity necessarily requires 
organization, participation, perseverance, and patience. 
Also important are legal and technical assistance: engi
neering surveys and population growth projections justifyM 
ing the need for a water supply reservoir can easily appear 
to contain a thorough analysis of all possible alternatives, 
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while actually being quite limited in scope and presumptive 
in conclusions. Without experts to review and comment 
on technical reports, criticism of a reservoir project will be 
heard as merely the product of a few disgruntled landown
ers. 

By arming themselves with scientific data (e.g., econom
ic, demographic, hydrologic) and participating in the 
process, citizens can voice reasonable concerns with both 
the practical and political aspects of a proposed reservoir 
project, and ensure that all practicable aJternatives are 
considered before the Corps of Engineers issues a § 404 
permit. 
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