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" 'CHAPTER T

INTRODUCTION

Baékgrmﬁnd:fo‘tﬁéTProblém

Between now (1973) and the yéar'ZOOO,.it has Been estimated
that Americans will build."as much again as we have built in our
entire history.(1)." Such a statiStiC is reassuring in that_a
. hation Which is capable of red&ing in tﬁifty years what originally
“took _approximatelf three hundr'e& ha;‘sl tremendous capabi].ity and
_'potent:i.all_o At the same - time, such a statistic.is unséttling.. If
tﬁe next thirty-year periodrdf deﬁelopment.occurs in'thé game
unplanned manner as'merely thefiast_thirty, let alone the last
> thrée hundred, the inhabitants of'fhis'"second America" (2) will
undoﬁbtedly Suffer a ﬁarked decliné in the quality of life, so vitai
to every citizen. -

Many people‘argue“that the qﬁélity of life has never been better.
‘Théy point out that ten years ago over twenty-one percent of American
' famiiies were within the poverty classification. Today, this number
has beén‘reducéd by one-third. The number of non-white families
earning over $7,000 annually has more than doubled during the'séme.
period. Highef education is being pursued by more Americans than
eﬁer before. More people are eating better, dressing better, owniﬁg
homes, and using'telephOne§ than ever before (3). There has been a’

voluntary curbing of our birth rate, and urbanization has slowed from




the breakneck pace of the last decades (4).

Comments such as the above are convincing, but misleading in

. terms of the quality of life. The same industry and technology

which has produced.many nicetieé in our life styles has also produced
side effects which have had a-diiétory imﬁact on our life support
systems: the air, the water and fhe land.

For all 6ur mechanized advances and change, the by-products
have dumped 125 million tons of nbkious fumes per year into the air;
pfoduced endugh waterborﬁe'waste to consume, in dfy weather, all the
oxygen of the twenty-two United States river systems; and'compacted
seventy percent of the population on_oﬁe percent of the land.(5).
This ability to overlook the gradual destruction of ouf natural
resources was captured by a writerlcommenting on New York's Verrazano
Narrows Bridge: 'We can no longer afford to create ojpen sewers and
then span them with a poém 6).":

Serious as they have become, the pfoblems.of éir and water
pollution are not beyond solving. Technology and hard work cén still
correct man's careless mistakes. It has also been shown that social
attitudes can change and sucbessfﬁlly curb the rate: of population
growth (7). However, théf%ﬁmage that- is done when unspoiled land is
paved over or poorly deée?bpéqgmay-weiL be irreversible. In addition,

i e Foy . e_;_},a,;;.‘__“_ "'«.‘ L : . .
there is no:indication that popilar attitudes toward increasing demands

iy

o v' . . P R, §
on the:land will voluntarily-changed The opposite is true. _People

continue to. flock to subu% s%and utilize larger lots there. Industries




‘of meaningful interacti

ten yeafs, causing-moré land;to'bé used for transmiésién and prodﬁction.
Comﬁercial centers grow largér and iarger,' Surface ﬁransportation
d@ménds are increasing (8). Without éﬁy.acﬁion by either citiéens
or'gbﬁernments to control the use of the land, the situation does

not look encouraging. Will Rogers said prophetically some years ago
that Americans should "Buy land now, ;cause they ain't making any

more of it.(9)."

The type and extent of thiéVfuture'growth and its effect on the
quality of life, will depend primérily;on'one factor: the use of'the
Iand. "If land use is regulated;-éll related issues falJ into an
orderly: pattern. Land use becomes the. key to understéﬁding our
social and physical environmental problems. By effectively planning
for, andréontrolling the social aﬁd physical environments, enhancement
in the quality of life is assuréd}

Planning and control, to:be effective, must emanate from the
national level. Without national direction, coordination and impetﬁs
for action by all govermmental levels will not occur. Once initiated,’
the statesmust become the key pérticipants'in planning if an effective
program is to be rea%%igqﬁ Sfates‘will have the responsibility of

establishing a method 5{ prograim implementation and enforcement. 4n

+ :

L e R S T o e : : ;
effective program will rely on a clarification<of roles and responsi-

bifitiééhbf all governmeﬁ%ﬁlﬂ év“is, and éspecially'Ehgudeveiopment

respect between state and f&éal levels.

Both state and local Elé-provide extremely important contri-

butihﬁﬂinj@}laﬁg céﬁfrbl?ﬁfqg;am tates vare. the. custodians of the




traditional land control “tools." They also provide the elements

“of éfea and long range perspective .in decisions concerning the
commitmEnt of parcels of land. Thef caﬁ make use of certain eédno-
‘mies of scale in planning, management and the construction of
facilities. fet, to date, feﬁ étates-have exercised their potential

authority or responsibility in land use matters.

The.PféBlem
If a land control program is to be effective, it is vital that
stateS»re-éstablish their inheréntrrole. The problem addressed in
- this thesis is: what course can thé'states take to assert their much
needed and duly constituted role iﬁ ian&-use'matters? This éssertion
" of state responsibility will éome”at the expense of the local govern-

ment's traditionally autonomous role and must be accomplished without
jeopardizing the loss of thei} @gﬁftggt;eiqments?bf,local government s
cog@eration;ahdfpopular support. Local governments: jealously guard

-certain®staté granted powers in lahd use. Now that stdtes recognize

k%

}"?.T{'!'Ev"ly !
" the wvaluable contributionlwhlch,

0

“they can provide, how can the state

.Ehe local governments?
;pec%ss@rx,po‘first’e#amine
various-éspec;sﬁéf the‘political process itself. Once certain elements
of'the_ﬁolitical proéesé, theiimterrelated issues of the land use
problem;'and the traditional governmental roles have been clarified,

it is possible &o‘recommend aicourse of aéfion for states to follow.
This recﬁmmgndation involveé‘é reassignment of ‘governmental roles and

results in a comprehensive land control effort, based upon inter-




governmental cooperation and'inféraction;

For too ‘long, plans and pfogfams have failéd because they
lécked the necessary understandinglof the political process, the
audiénce toward which thepplans were directed, and the various
govgrnmental roles in the develbpment aﬁd implementation of these
plans. The matter of land use is too vital to suffer a similar
faté.

‘F%pdipgs' 

. b £ _ .
The American political precess:is extremely deliberate, pains-

takingly slqwizfGraduallyi“%hroﬁgﬁ?éﬁ:éﬁdlutiongry”proceSS, advances

k) SR ' e ey ey
are made. When they do occur, theyi!are rarely the work-of one, or

o g o, . Ty
eveil”a few men. The final effort®is the culmination of years .yia.-

and years of work by hundrédé;ép&ﬂhﬁhdreds_of individuals. ' When . a

nation ‘i's.‘as:¢complex and.powerful, as is’ the United States, there iis
ST LT N D O R

= . i 5 Ty

too much at stake to risk on sudden, ill-conceived reactiongﬂ‘

PR

designed, clearly delibérated-policiesiand programs are an ibggﬁuée
must. This process takes time. -

The end product of the political proceés has not alwéys?ﬁeéﬁ
succeésful, nor has it always been g%adual in its developmeﬁt.ffThe
complexities of society call for, and often demand, a 'hurried;up"
effort te meet an immediate,‘critical issue. Buch crises are ﬁorﬁally
short lived and do not alter the gradualness of the process. éursuant
to a "ecrisis," a period of rest and recuperation often setS'iniwhen
the process winds down to regroup. fhere is a type of "backla%h"

against haste.




Land use regulation has felt the effect of both the gradual,
and the "hurried up" versions, and thus is well suited as a subject

for. an appraisal of éh_lpﬁlitical process. The 'hurried up" process,

N

experiénceé;bj“SE%eralﬂétaﬁésfih~Eheifﬂindepéﬁdéﬁt efforts at a land

" use~control” program, was found-to be no more”than a ™

Ve

reaction to a

v
it

_wa's quelled, states refhfnéﬂ to a more

déyfto day political activity. The

sudden reaction by certain states in land use matters is usually
L "; o ','.; - ‘ P :\ .‘ PRI rﬁ : . L . . . ;;:‘
‘explaindble upon clbser

RAnd’ig*ﬁéth Ié‘moreréhan an
ordinary and welcomed departure from the normal routine. Fred
Bosselman called these recent moves by sevefal states to institute
land control programs és a "revolution" (10). On closer examination, .

' therusé of the term "revolution" would seem to connote a slightly
overblown concept.

At the federal lével, the.éorkings of Céngress in the crééti#e
aspects of nationél land uée.législation provideé a textbook model |
for deliberation and compromise. The blending of views to achieve an
acceptable plan exemplifies notlonly”the gradﬁal.evolutionary aspect,
But also a predictable or sequential pattern to the political process.
A review of certain fedefal effofts since World War II related to land
use also reflects a recurring sequence .(11). The sequence goes something
like this: first; attack aﬁ immediate‘isgue thrdugh a single-purpose
program.  La£er, develop a more comprehensive program and provide for
-a‘planning effort to prevent the issue from redeveloping: . Finally,

coordinate a series of these programs into a national policy, which
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allows for intergovernmental®action and responsibility. In'this

way, the burden for dealiné %i%ﬁ{éﬁ‘issue such as land use is

7 tr?géféfﬂéd Eé;lpgél éﬁ@;sﬁéfékigve15;wh¢re i;f;anibe H§ré§Effective1y
handled.

Tﬁe réasons.for the land use effort's being cenféred on éféte
and local levels are:

(1) The states have traditional and inherent powers to deal
with land use planning énd control. Their powers of eminent domain,

- and taxation, and the resﬁonéibility for protection of the health,
safety, welfare and morals of ité citizens.(thfough the police power)
provide the traditional arsenal of weapons in this battle to control
1and-ﬁse.

{(2) The states are.in a strategic pdsition within the federal
system. Theirrpolitical relationship to the federal government, where
the ultimate power and-policy direction resides, and to the local
government, where traditionally all land use decisions have been made,
places the statesas the important middle man in carrying out a success-
ful effort at land use control.

An examination of aspects of the political process at the state
level also reveals a tremendous untapped potential. States a;e truly
unique and indepen&ent entities. Their differences in political,
social, cultural and economic attitudes are reflected by the variety
of alternative programs developed te control land use.

Two common thréads ran throughout the étates examined. These

were: (1) the states' ultimate concern is for the enhancement of




the quality of 1life for all;kéhd“(Z) the states' political processes
exhibit the same gradual and sequential characteristics recognized
at the federal level.

States, which have imposed land use controls provide valuable

'examples of alternative programs for consideration by states less

ekpe?ienced in the use of regulatory techniques. Experienced states
can also pfove vaIuablé-to‘the Federal Government's effort at directing
the overall progfam.

"Weteran" states reveal.;hat;

(1) Land use programs requi}e a coordinated govérnmentalzeffqrt,
based,on a comprehensive plan to provide direction to the myriad"
decisions related to land use.

(2) States have unique'attributés and therefore the Federal
Government's legislation must provide élastic type guidelines, in
order to obtain full and meaningful éooperation by all states. By
nature, broad guidelines are weak gqidelinés. States, however, have
exhibited a strong tendency to proceed beyond the minimum guidelines .
of the federal act. For this reason, the federal guideiines serve
more as an impetus to recalcitrant states, then a limitation on state

potential.

(3) - States.afé'v

potential ﬁh{déaiing with issues which-previously were handled at

;"é?ther*the federal or 1o¢al”TéYeL, As a regﬁié*cf_Qn;erstate coopera-




unchartered political waters3‘with substantial success.

(4) Future state-actiqnﬁshould proceed in a manner mést
compatible to the traditiomnal énd proven methods. This means
gradually developing an effective land control program through a
process of incremental stages. 1In thié way, states will insure the
success of their wventure through eliciting intergovéfnmental
cooperation and respect. The Federal Govermment's resources and

the local government's traditional power base must be slowly con-

_verted and shaped to serve the best interest of the states.

"Recomfnendat ions
Based on the findings, and the assumpﬁions that (i) the
Federal Government will pass a Land Use Policy Act relatively
unchanged from the present efforts under consideration; and (2) this
‘act will allow flexibility within the various states as to the exact

method of implementatioﬁ,%aﬂd_program design, it is recommended that
the followingfpoliéy be adopted: . ¢

a0

_fStétes shéuld take fulltadvagtage of the cdaﬁidéncé shown in

.

Ehémfﬂy the Federal Goverﬁméﬁt,maﬁd their inherent poliEiCaL capabi1ities
B SR ' '

to embark on a sequential, *threé-stage plan for the development of an

effegtivg;and efficient program related to land use control.

G i' B - -4 Fi. ¥k . - " . .
Stage I would be the level that all states reach in compliance
with federal guidelines in the Naticnal Land Use Act, and represents
the minimum effort (12).- Controls are primarily environmental issue

oriented and directed at solving an immediate crisis. They lack state-

wide comprehensive planning or leng range control capabilities. States,

during this stage, will be able to obtain administrative and planning

i
i . L e o
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ekperience in the_developmeﬁt.éf a control process, a working rapport
‘with other levels of goyefnment on land use matters, and én opportunity:
to test various types of control mechanisms for their effectiveness
on a less than state-wide SCaie..

When states have dealﬁ.with thé most immediate threat to the
:quality-of life, overcome any-hos£i}ities and gained the respect of
the local and'regional governments, and developed én efficient

administrative process for implementing the control progiam, they

should slide into StagexLI. In this stage, the administrative

. . 3 ., Y T, . :3 .
machinery would be beefed up, to dedl;with controls on a state-wide

L s P

basis

Social and economic issues would be- of imcreasing concern

*

dbegin to rival the environmental and
Tt faid - - B

ﬁﬂysical development eIé@gn» " Incentives would be offér?d for local

governments to extend local’ladd use controls, with the state acting

G WEe g

= i R T N g
ere ‘not ‘met. ' -Sub-stdte regions would be

gt et W e
where state-wide guidelines

established to work with local governments in the design and enforce-
ment of the control process, tailored to local and fegional needs but
under state-guidance.

Finall&, the door would be open- for entry .inte Stage III, in
which a comprehensive state-wide program would be attaiﬁéd. Greater
reliance would be placed on local and'regional efforts for providing
an efficient state operation. The states Would.vary in the amount of
decisions relegated to local éntities, but all issues (social, environ-
mental, economic, physical and aesthetic) would be packaged iﬁto the

progrém. At Stage II1, states would have the optimal capability of
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providing for the enhancement of the quality of life for its citizens,

one of the basic justifications for state government itself.
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‘THE FEDERAL LEGISLAIIVE ROLE_IN LAND USE ISSUE

Introduction-tb'curfénf Tegislation

Since World War-II,-Congféséfhas been giving more and more

attention to measures dealing with land planning, managehent and

development. Its “acts," like the problems they were designed to

meet, have portrayed a type of‘tvolﬁtionaiy-process. The Federal

- Government reacted to the growing complexities related to the use

of.the land by providing grants to states and local governments.

These conditional grants were to assist 1owef levels of gbvernment

in the establishment of programs directed at solving specific problems (13).
In later years, the Federal Governmenf has driﬁtéd slightly from

its single-purpose approach and provided funding for the development of

comprehensive programs and planning procésses (14). Through broader

and more comprehensive strategies, the problem.areas, with their recog-

nized interrelationships and complexities, were tackled at the source.

The previous 'reacting to brush fires" apbroach was seen to be #n

unsatisfactory'strategy.

. An obvious indication?of this expéﬁsioniof federallinterest.in
land use is the amount of legislaﬁion introduced each-Congressibnal
session. By the Ninety-First Congress (1969-1970) the calendars of
both Houses reflected nearly 100 land use ériented bills. The Ninety-

Second Session's entries well surpassed the hundred mark. The Ninety-
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Third Congress (1973-1974) is antiéipating a two-fold increase of
iast session {15). | S

- The bills in Congréés.ére a reaction to the public's growing
awareness of the conflicts in land use. Primarily, these conflicts
center around ufban préssureé, where pobulationlgrowth_and shifts
are in competition with the need to preserve quality in our life
style and our physical surroundings (16).

The majority of these bills_cali for gféater participation by
the‘state in land ﬁanagement. This coincides with (1} a gradual
reawakening of states within the Federal System (17); (2) the recogni-
tion that it is states which Cdﬁstitﬁtionally have custody of the
policy power‘"toois" for ménaging and contfélling the‘land's use; and
{3} the fact that many states have already.taken some initiative in
land management and prbven themselves as an effective level of govern-
ment to implement such programs.

Of the one hundréd.billsvdgalihg,with land use introduced last
session, it should be pointed out that a large number would haﬁe
indirect or tangential impact on 1and reéourcé relétionships (18);
while others-would deal with specific 1aqd issues of limited scope
(i. e,,'coastai zone: legislation, Miﬁed areas Protection, power plant
siting). However, the last three seSSions have witnessed fhe first
genuine effoft at introdaégﬁg goqg;ehgnsive legislation specifically

el B -

dealing with the cfeation'of a n n;

ational land use\p@iicy. The policy
wﬁaidﬁbe state implemented with. Teliance on federai.guiaelines, funding
éndepoérdination, and app%y;t&ﬁaii”lands, publie and private.:

LY




use‘of its land; and,
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Through an examination bf.this‘natioﬁal land use legislation

since 1970, insight can be gained as to the functioning of the

federal political process. This review is meant to acquaint the
reader with the characters and the process, rather than a news-

paper type narrative of 1atest'deve10pments in the legislation.

Congress, it will be seen, leaves the'c:eative aspects and implementa-

- tion of the policy totally up to the states and their political

subdivisions. Without a w0rking knowledge of how Congress thinks
and acts, it w0u1d'be-iﬁpossib1eyfor the states to interpret the
broad federal legislation intO‘the'type of state-wide land use program

that can best attain the‘objectiﬁes of the bill.

DeveloDment.bf Cﬁrrent Legislation

Since 1970, Congress has been confronted with legislation
designed to provide for a‘NatibnalrLand Use Policy. While the bills

have. changed from year:to,year, the ultimate goal of the legislation

£

. . sy " E
had been generally defined:as:-

R e ST o _
(1) .. To: promote the nation's well being by better planning the

Tt

age each state to imprové its land use

iy

(2) “To assist an our

planning and decision making

S ‘ent, ‘there? a

£ Sefoke! Congrass which deal
specifically with a national léndlusg.policy. Thi§ ;eporf‘will deal
with the two ‘separate bills‘which héVe.the most widespread ‘support and
the beét chance of success (20). They are both‘entitled, "The Land

Use Policy and Plénning'Assistance Act of 1973." After nearly three
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xﬁéfs‘oj hearings, floor debate,

[
LRI

the: American political precess,

The two bills are "the Jacksqﬁ-B,

The Jackson Bill

"This bill is named dfte

i

T its-spﬁﬁsor,?géﬁatofﬁHenryf"Scoop"
Jackson. His latest bill, 'S.268, is the grandson of the original
national land use policy legislation, introduced by the Washington
Democrat during the 91st Congress, Jaﬁuary 29, 1970. At that time,
the bill was assigned 8.3354.

The origiﬁal land use bill was seen as a follow-up to the
National Envirconmental Policy Act (NEPA) passed in 1969. The Senator
‘had played a major role in the passage of that legislation, which
represented a first step at the national level toward protecting and
maintaining a desirable quality of the enviromment: Following the
successful proseéution of NEPA, after nearly ten years of struggle,
and desirous of capturing support for other envirommental concerns
before ﬁublic enthusiasm waned, Jackson focused his attention on the
problem of land use itself. -

He expressed the closeness of purpose between NEPA and his desire
for national land use legislation.

~ Adoption of the National -Environmental Policy Act of 1969,
constituted a Congressional Response to the need for a
comprehensive policvy and a new organizing concept for dealing
with environmental problems. As the Act's author, I felt a
National Policy for the environment was necessary to provide
both a conceptual basis and legal sanction for applying to
environmental management the high level policy concern we
apply to other areas of critical national importance. Over

the last two years, the strength of that Act has been well
established.




We must, however, further enlarge the Federal Government's
capacity to sort out environmental conflicts, to weigh
alternatives, and to avoid the pitfalls of concentrating on
immediate, pressing problems --. the environmental 'causes
celebres' -- with which the media daily confronts us to the
exclusion of long term policy considerations. It is, there-
fore, essential that we develop a framework within which the
myriad proposals conserve national resources can be balanced
against the demands they collectively impose upon the environ=-
ment. Put simply, we need a focal point upon which we can
compare alternative proposals to achieve cur goals. That
focal point, I submit, should be the use of the land (21).

Jackson called his bill (8.3354) a working draft. He asked

federal, state and local officials, planners and representativés of

business, industry and public ihterest_groups'for their comments.

The ‘bill was nothing more théq a starting point fo; reﬁiew and for
analysis (22).

His initial effort was to modify an .existing institution (the
Federal Water Resources'Council)?-éliowing-it ﬁo-déal with land as
well as water related issues. Sénate Bill.3354 wouid émgnd-the Water
Resources Planning Act of 1965 (PL89-90) by éstablishing_é new Land
and Water Resources Planning Council. - It seémed‘a natural progression.

Jackson's amendment would estaﬁlish‘a frémework within which

national and state land use problems could be resolved before they

became controversies (23). The Federal Water Resources Council

already administered similar programs concerning the use of water

and related land resources. It was seen as the logicél vehicle to

! Bl
Y k3

-

 carry on Fhemeffort; of a national land use:policy.’

S Bt

“aabépula¥i§‘aébéﬁtéﬁﬂideg thgtﬁgﬁ&érnmeﬁts and the public

RN E BN

is

W
(I

‘ bépbméwﬁttachéd to instiiﬁﬁ@bﬁgf_ It seems far Bet{ér to modify,

-

'“”éhlarge, or update inéﬁfécﬁiﬁé agencies or offices than'to abolish
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or replace them: The amendment process is one vehicle to accomplish
this smooth transition.

The amendment called for establishiﬁgia "Land and Water

‘Resources Council" consisting of the Vice President, several

Cabinet secretaries, and the chiefs of the Council of.Environmental-‘
Ouality, the Federal Power Cdmmission and the Environmental Protection
Agency. The Council would:

(1) prepare broad studies of Federal policies and programs
related to land use;

(2) establish procedures for prepération of comprehensive
rivef basin plans;

(3> auﬁhorize grants to states and interst;te agencies for
deveiopment of land use plans subject to federal agency and Coﬁncil
review and approval;

(4) deny aid to states with approved plans which were not
implementing those plans; and,

(5) oprohibit céf%%ig federal projects or aid to state projects

which would adverséiy afﬁ%ct the enﬁirbﬁmént in a@& state which had

ﬁbtwsubmifted a land use plan within five yeéfé of the .bill's enactment

S

x

).

e

The bill received fbur;daysjof‘hearings in 1970 (March 24,

April 28;29,VJu1y‘8)§ _ During these hearings the bulk of testimony

ptaiséd”tﬁe gehéfgl cfforts of the bill. Thé’inadequacies of existing

'1and planning arrangements at the state level (25), the need for

comprehensive planmning (26), and the need for interstate cooperation
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(27) were commonly repeatee themes. Russell Train, Cheirmanlof the
Environmental Ouality Council in expressing the Nixon Administration’s
,positipn,interjected the first hint that the.bill might not be the
best answer to the land use issue. He stated, "There is e need for
further discussion and publie debate on the ideas contained in 5.3354 .
The Administration_eaﬁ net as yet_giﬁe unqualified support to the
present bill (28).°

According to committee members, g, 3354 expressed a national
commitment to comprehensive land use ﬁlanning and management and would

set up a national framework for land use actiwvities. It was reported

out of committee on De ember 14, %?70, too late in the 91st Congress

n.»

oF

to receive-flbor“debate;

i

“Interest in ladd usé.legislation had beer istimulated. A report
‘ ' g TR

thelr well establlshed p011t1ca1 1nst1tut10ns capable of respondlng

to citizen wishes. It also stressed that because of the fallure of
local governments to cope with the diminution of the quality of life,
extremely important demands fell to state planning agencies. However,
in many instances states were not effectiﬁely iﬁvolved in evaluating
thE'eeﬁironmental, secial or economic iﬁpacts of either public or
private development (29).

The recognition of theAneed‘fprietetes to-become more active

in land use legislation was reflected in-arpolicy‘declaratien'approved
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ConﬁerEnce in 1970. Wit stated:

£,

f'at the Natlonal Governors

" There is an interé [.need for. a more efflc en'ﬁand
comprehensive system of national and state-wide land use planning
and decision making..". The prollferatlng transportation systems,
large- scale 1ndustr1a1 an‘,economlc growth, conflicts in emerging
patterns of land use, the fragmentation of governmental entities
By ‘exerclslng land” use pPannlng*powers, and the increased size,

" "scale “and” impact -0f private adtions have created a situation
in which land use management decisions of national, regional and
state-wide concern are being made on the basis of expediency,
tradition, short-term economic considerations, and other factors
which are often unrelated to the real concerns of a sound land
use pollcy ‘e :

There should be undertaken the development of a natlonal
policy, to be known as the Natlonal Land Use Policy, whlch shall
incorporate #nvironmental, economic, social and other appropriate
factors. Such policy shalliserve as -a guide in making specific
decisions at the national level which affect the pattern of environ-
mental and industrial growth and development on the Federal lands,
and shall provide a framework for development of interstate, state
and local land use policy. . .(30).

The need for a national land use policy had been firmly established
as a result of the hearings and Senate action during the Ninety-First
‘session. When Congress reconvened in January, 1971, Jackson re-introduced
his bill. It was designated Senate Bill 632.

The Administration Bill

During the same year, the Nixon Administration introduced legis-
lation designated as Senate Bill 992, on February 17, 1971. This bill
‘was part of the President 's package of legislation presented in his
Message to Congress on the envirenment at the start of the Ninety;Second
-Seesion, Companion legislation was introduced in the House and assigned
to the House Interior Committee (HR4332, 4337, 4703).

In his Environmental Message to Congress (February 8, 1971),

President Nixon pointed out that:
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- While mest land use decisions ﬁill continue to be made at
the local level, we must draw upon the basic authority of
state government to deal with.land use issues which spill over
local jurisdictional boundaries. The states are uniquely
‘qualified to effect the institutional reform that is so badly
needed, for they are closer to the local problems than is the
Federal Government and yet removed enough from local tax and
other pressures to represent‘the broader regional interests of
the public. Federal programs which influence major land use
decisions can thereby fit intoc a coherent pattern (31).

The "Administration Bill," which émanated from this address

was introduced on February 17, 1971, (S.992) as ""The National Land

 Use Policy Act of 1971." Rather than employ the amendment vehicle
~selected by Jackson, the Administration Bill would establish newly

created federal office of Land Use, and stressed a program which

placed primary emphasis on the need for stafes to take the initia;ive.
The program would be state run, without the bulky administrative
maneuvering at the federal 1eve1'(32):

Specifically, the bill (S.992) would:

(1) authorize thé Secretary of the Interior to make two
successive grants of up to fifty percent of the cost to states to
develeop a land use program;

© (2) ainthorize the Secretary to make annual gfanté up to fifty
percent of cost to states for the management of their programs, provided
state progfams met federal criteria;

(3) establish a requirement for consistency of Federal projécts
and activities with state iand use programs;

(4) 'issue guideigaéé;for stétes to follpw in planning_and‘

management of_”cfiﬁi;al" greas and types—of devélopment of state-wide

iy
Pur

concern; and,”
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(5) require state plans within five years following enactment

of the bill.

While both bills were to undergo significant amendments while
in committee during 1971-1972, the most profound difference from the

beginning'was-the'depth of the state plans. The administration bill

was directed primarily at establishing methods for protecting-land

of critical environmental concern, controlling large scale development

"and regulating the use of lands around key facilities and new communi-

ties. In fact, annual grants to etates, according to Section 104 of
5.992, were dependent upon state plans including prbgrams to effectively
dedl with those "key" areas. ‘.

Hearings on‘both $.632 and $.992 were held on May 18 and June 7,
22, and 23, 1971. ©Nearly all testimony erged national policy formila-
tion to assist states and local governments to improve their performanee-
in land use control procedures (33).' Federal and intexrstate eommissions,

such as the Douglas Commission, the Kerner Commission, the Kaiser

[

Committee, and the Adv1sory Commlsslon on Intergovernmental Relations

headed the llst of advocates fer the development ‘of a pelicy which

o A

rf'encouraged expansron of the state 5 role and respon31b111ty in land use

T,

Zstered controls.

A series of companrgnfbilﬁs (34), some indirectly related new
leglslatlon (35), and Presldent leon S Envlronmental Message of

o L - =t

February 8 1972, featured s0 many new aspects that in 1972 the
Administration bill was liberally amended (36).

Among the revisions were sections which strengthened the statesg!
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‘cbntrol over site location of=fej.fecilities (37), arreduction in

the time frame for complianee te.three years (38), and most important,
santions in the form of reductions in eeverai federal grant programs |
were to be imposed on states wﬁichedid not meet guidelines.

Cutbacks would affect grahts dnder the Airport and Airway
Development'Act; Federal-Aid Highwey frogram and the Land and Water
Conservation Fund (39). Reductionsﬁweuld amount te seven percent
the.first year of non-compliance after the three year period, fourteen
percent the second year and twenty—one percent the thitdtyear.

During 1971 and 1972 the Senate Committee_soliciteﬁlviews from

experts and interested parties as td which of the two majcr'bills

(8.632 of 5.992) was preferred In a, letter to the Washington Post

Senator Jackson commentedion ‘an® ed1tor1a1 Awhich supported his version

W,

0ver the Admlnlstratlon-s b111:~ =”e?Senator sald:

¢ Both my bill and the admlnlstratlon s bill would prov1de grants-
in-aid to the states to develop state land use programs One major
dlfference between the two ‘ig. that my bill requlres 'comprehensive
planning' by the states, while the administration's bill requires
state control only.over-.lands in spec1a1 areas. ox upon which
special lises'might be sigfited (40).'
By "comprehensive,' he meant the "breadth of consideration" (41)
(the integration of all relevant social, economic and environmental
concerns). He did not mean_infdeﬁth intervention by the state in truly
"local planning decisions. However, no state, nor federal program had
provided for this comprehensiveness in land-use matters. Even Hawaii's
State Land Use Law which was based on state zoning and_plenning, and -

had strong social motives behind the law lacked a "'comprehensive"

capability, in Jackson's terms (42). American'politiCal institutions
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tend to respond to immediate pressufes. They aré not well-suited to
taking comprehensive, long range views of complex problems 43).
This matter of comprehensiveness becamé a major questionmark in the
Jackson bill, and the focal point of debate over the merits of the

two major bills.

" The system of comprehenslve,' statejdfde land use planning,

R

Ji_state plannlng offlclals and experts in land use. plan‘lng Most

{'states were so weak, _1n’“
"comprehensive plan." Itfwgsfésrimated that it would take at least

wflve to ten years to undert ke a d_1mp1ement a comprehenslve plannlng
# : ' - : ,

effort for the states total 1and résdﬁrce'base,‘as called for in the
Jackson bill (44).

rbn June 19, 1972, Jackson's committee revised its strategy and
entered an amended version of S8.632. It dropped the amendment of the
Water Resources Planning Act approach in favor of a separate bill.
1t Was.retitied the "Land Use Policy and Planning Assistance Act of
1972." The bill provided for the administration of a land use policy
to eminate from,a'"tb be created" Office of Land Use.Policy'Adminis-
tration within the Department offInterior. National policy was to be

created by‘a National Advisory Board on Land Use Policy. (The Board

was .a rémnant of the Water Resources Council appreach, employed in the
earlier version).
Further alterations included the insertion of clearly defihed

sanctions similar to the administration's proposal. It also carried
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a three-year period--to comply with guidelines, -followed by a five-year
' o S R s

qiﬁé,periodJfbi~imp1ementatiog,ﬁ_(The oriéinaﬁﬁbill%called for ‘a

mefit, ) The cost sharing

five year -- five year arrang

[

provision of

fédéral-state input, 90-16:th' .irst five years and 66 2/3 -- 33 1/3

the remaining three was unchéﬁ@éd:‘but authorization was up to $800

¥,

million,

$106€ﬁff£ion;ﬁéii§é€ ?Ongfhé‘nine%ééﬁfﬁﬁof %£f£émber, the
bill (S.632): was ordered out of éommittee.
On the floor of the'Senate, the bill received further refinement.
The Upper House eliminated the sanctions dealigg with reduction in
federal grant programs. It also‘reduced the authdrization to $170
million. The federal share was cut to 66 2/3 the first two years and
- 50 percent thereafter. On an affirmative vote of sixty to eighteen,
the bill was forwarded to the House. No action was taken priof to
the-close of thé Ninety-Second Session. The bill, somewhat closer
to fruition, therefore died for a second time. Neither the companion
legislation on land use policy in the House nor Senéte 992 received
floor consideration during the Ninety Second Session.
Current Legislation
In January of 1973, Jackson and the adminisfration introduced
their current versions. . As has been already pointed out, both bills
are now titled the "Land Use Policy and Planning Assistance -Act of
1973." 1t is therefore not surptfising that the two bills are nearly
idéntiCal. ‘The most obvious points of differences have been resolved
(45).

Jackson's bill (8.268) no longer asks states to develop plans
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whinh would provide for a nomprehensive strategy. Rather; his bill
cails for.a continuing state innd use‘planning process, stressing
development of a plan which accommodates primarily environmental
isénes and matters of more than iocal_concern. In fact, his bill
employs the identical language concerning direction and scope of
the land use plan, as does the administration's bill (S.924). (See
Appendix A.)

| States aré'to devélop:land use nléns‘which focus on four

categories of critical areas and uses of more than local concern.

‘These are:

(1) areas of critical environmental concern (i. e. beaches,

flood plains, wetlands, historic areas);

(2) key facilities, such. as major airports, highway interchanges

and frontage roads, recreational lands and facilities, and facilities

for tne development, generation and trénsmission of“énergy;
| (3)A devélopment and land use‘nf regional benefit; and

(4) 1large scale denelopments (i. e. major subdivisions or
in&ustriél parks) (46).

Both bills allow states greét'flexibiiity in éxercising controls
ovér decisions which the states décide fall into the above four areas.
The Interior Department is the mntually agreed.to-line agenny to issne
the grant program, although élight differences over the exact adminis-

trative process remain.

In his 1973 Envxﬁonmep;ai'Message toIC'ngress, President Nixon
: HE K vy e e g T ’ "

ok

called thg‘;ggislétion‘%% stimilafe ‘state landsifse controls as his

ey = el g : ¥ s
E p. ' Wl
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number one environmental priority. He:eépecially requested enactment
of a National Land Use Policy AéfjauthOrizing Federal assiétance_to
encoﬁrage the states, in cooperation witﬁ lbcal governments, to

VproteCt_lands of critical environmental‘concefn. He also calied‘for

the withholding of appropriate federal funds should states fail to
‘act. (47).

In summary, it can be assumed that the National Land Use Policy,

scheduled to receive Congressional approval by this Fall (1973) (48),
will among other things:

(1) provide national direction and coordination for the warious
federal programs dealing with land use;

(2) provide federal funding to assist states in the development
of state-wide land use plans and planning processes with application

and emphasis on areas of '"more than local concern," and primarily on
environmental problems and protection;
(3) offer state-wide latitude in the type of planiand method

of implementation, with federal review directed at the state's

-capability to implement the program, rather than on judgment of the
sﬁbstance of each program“(QQ); and;ﬂ

%) ~pgqvide"for sbme tyﬁélof economic s

: o4, . .
anction for non-compliance.

'ﬁlthoﬁghhfhé=3enate removed‘éanctioﬂs from the version it passed last

eﬁ% by a voice vote, both:Fackson and the administratiof are convinced

that economic sanctions as well-as State grants are necessary.

el
B
T
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. includé” adoption of a staté-wide'iplan and programs to implement the
C ., A% H . : E .
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CHAPTER III
STATES' ROLE:IN LAND USE

The federal legislation recognizes the weaknesses of locally
applied controls and institutions. However, it (the legislation)
could not require radical or sweeping changes in the traditional
relationships and responsibilities of local government for . land
use management. . . neither could it suggest Federal zoning, which
is both unwise and unconstitutional. 7 :
' Senator Henry Jackson

Basis of State Land Use ReSgonsibilitI
i A glance at the federal land use policy reveals that states are
the "keystones” in the development ofan éffective program to guide

growth. 'Federal funds ﬁill pgnal}qéatgd to states. With these grants,

PRYE

s

a state is ﬁbAésﬁleishﬁ% statetwide pf%nninéipfb¢ess. It is to

Ty oum S,

3o, .

RN L s

“plan. The plan focuses on four categories of critical areas, with

states free to determine ‘the’ degtee of local control and involvement

in, the process. .- .= ; T - I

A T T T
N Yl

States have beenfseleéted as the wvehicles to translate the

rhetoric of a national policy into effective action. While the state's

.persohal role might be clear as to what is required for obtaining
federal funds, the state's intergovernmental role is vague. The policy

“fails to articulate how states are to transform the policy into effec-

tiVE'pfograﬁSQ- The federal government has done little more than to:
hand the ball over to the states, ahd direct them toward the goal line.

Exactly how the states are to reach that goal is up to their own
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ingenuity and resourcefulness.
This lack of Federal guidance for states to carry out a

particular policy is not an oversight on the part of the Nixon

‘Administration or Congress. It can be classified as a typical

example of the "New Federalism,” an attempt to reverse the trend

of an expanding federal bureaucracy. It seeks to return various

responsibilities to the state level of government where, in the

mind of the Nixon®Administration, they ishould ultimitely reside.

' ,Th%ﬁ_éfféf% is in marked-contrast to tﬁé?grédhal.assumption

]

of functions by the central g

éfnient, characteristic of nearly all
I § : B

administrations since Franﬁiln RQ?égyelt's hNew‘Deal." An'éxception
to this trend was an attempt fgrféﬁitalize the states' role in the
federal pfbcess“dﬁring:tﬁe ﬁiéenﬁbwééﬂyéaés (56).' Aitﬂo&gﬂ{this effort
was relatively unsuécéssful in-acc0mp115hing any noticeable revision,
it was credited with stimulating iﬁterest among states to develop a
greater sense of interstate cooperation and responsibility. Such

organizations as the National Governors' Conference, Advisory Commission

on Intergovernmental Relations, the Congressional Subcommittee on

“Intergovernmental Relations, States Urban Action Center, Council of

State Governmeﬁté, and the Institute of State Programming for the

Seventies are outgrowths of this reawakening of state responsibility

(51).

Nixon's "New Federalism' is designed to reduce the administrative
duplication and overlap of funétions and services; develop and strengthen

intergovernmental cooperation and responsibility; and provide for state
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governments the opportunity torbecome viable {inits of the federal
e - R : . . 8 e i

ok

politicalgpgocessgﬁ 1f this iﬁhﬁéﬁf i ?mind,:ﬁhéwapparent voids in

itio

f;theaﬁégérél land use legisl are seen not as bvéréﬁghts. ‘Rather,
ftﬁé&_act as artificial éﬁim 1i to state actiom.

_o'defer to the states in matters

Congressional inclination.

-;giaqédjtoﬁ}andfuse{céﬁ“a&sohhe spbstantiated on. two ‘other grounds.

a2 e

'First,>étates according to the Coqs;itufiohya;e‘the only level which
possesses the imbortant‘"tools" and_éﬁthority for developing an
effective program, coordinating iand'use planning and control. Second,
state governments are in a sfrategic‘posifion to best implement an
effective program. |

The basic toolé which all states pdssess emanate from three
inherent powers. Thesé are: (1) fhe poliée power; (2) the power of' ‘ . J

| \

eminent domain; and (3) the power of taxation. Both federal and local

levels employ these "'powers,' but not to the potential degree of the H
states.

The Fedérai Govexnmentfsgpplide poﬁer is 1imitéd_to lands. owned

byrthé Federal Govérnment'itself._ Ité power to tax is strictly limited

by the Constitution. The power of-emineﬁf‘domain while supreme to that

ﬁf the states is restrained by an,i?hefent‘Americén scorn for. the

"nationalization" of private lands. Localrgovérnmenté have no inherent

powers. They rely comﬁietelf bn powers’transferréd by thé stétes through

state enabling acts,_municipal corporaté charters, home rule legisiation.
On the contfary, the state govermments enjoy jurisdiction over

all lands within the state, public and pfivate (except for federally
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owné@)fiéﬁﬁg.%%ngfes &aﬁéﬁﬁ‘; JiFed?ég§i%% pgjéﬁ.hL@heffyﬁﬁlice power
-15 jﬁstifiab1e under ahy condition that can even remotel&-be traced

_to the public's welfare. The powef of eminent domain, while limiéed
by the fiscal capacity of the-state, has becoﬁe more flexible through

‘a wider application as interpreted by the courts and the use of more

sophisticated teChniques (52).

Historical DeVeldﬁmént of Land Use Controls

Governments in the United States have béen reluctant to interfere
wifh the sacred fight of private property. The bulk of land use
'co.ntrols in evidence during tﬁe first two centuries of'd.e_velopment
were voluntarz'iﬁ nature. Restriétioné:on-deed& nOrﬁaliy éontracﬁual
agreements between the buyer and seller, were the major 1iﬁi£ations
placed on privately owned land. There were ordinances paséed by state
legislatures from time to time which'plécéd resﬁrictions on the use of
the land. These were extremely uncommon and rarely enforced (53).

The first séttlers in America brought two basic concepts ﬁhich
affected man's relationship with the'land; The first was the theéry
that man could do whatever he wanted with his private land. The second
was  the English Common Law, which governed man in_society and recognized
the importance and the respoﬁsibilities of owning pfoperty. ‘It included
doctrines dealing with anti-social issues such as trespass and negli-
rgence. Under these doctrines, legislative bodies could restrict the
use of'private property when a~private act resulted in a "nuisance"
to the interest of‘the ggggrgl public. However, in colonial America,
landlwas abqndanqsand tﬁe:%angpity'oflprivate p;dpe;ty was so ingrained

Pl . 3 . ; f
P FA -
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that there appeared little need to-réstrict the private ﬁse'on land.
America had been founded by individuals who had sought to
subjugate the 1énd, not respect it (54).- This view was in‘marked
contrast to the situation in the_Qld'WOrld anid caught the attention
of Alexis de Tocqueville, who réferrad.to ;his‘point_in his commen-
‘ taries on American life in the,lBBOfé@ He observed that,in,AmeriCa;
iand was abundant and labor scarce. This condition was just the

j opposite of France and England. He praised the vastness of the

American continent and indicated that éuch a '%ouﬁdless.land"
_provided a basis for fremendﬁﬁs‘streﬁgtﬁ'and future potential (55}.
By the end of the Nineteenth Century, fhe theory of a boundless
.coﬁfinent was lost in the congestion énd éonfipement of urbanizing
America. -Resulting from a variety of social gnd.économic forces, this
massive urbanizatiOn-cdmpacted 1iViﬁgT;§nﬂifiéns and brought demands
uﬁon local governments to exercise théif §0siti0ns of responsibility
to rémedy unhealthy Sifuafions.
Municipal governments reacted t? thé démandsjfof:actionf Asg
:creatures of the state,zghey employedrihe state's policedpowér, that
authority to take suéﬁﬁ;ct}opgas ié:ngggésaf§53n§7constitutionally
:

KPP P4
safety;, md

G

als and welfare.

. )permissiblgfto_pﬁétectﬂﬁﬁbiié health,

Lot o

I+ Undet the rubric of protecting public health, city:&ouficils identified
. : ‘ E. . Wt . .

Mnuisance uses" and definéd.districts within urban aréas ‘where certain

uses were not allowed (565ZV ; ,fﬁe 1830‘5 San Francisco and Los

elght rféStrictions were

¥ %

:Angéles limired:the Tocatidn of laurdries.
FALT e : PR A L
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first placed on buildings in Washington, D. €. in 1889 and in 1909

[P
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Boston s height regulatlons were: upheld by the U. S. gg'

reme Court.

‘wooden structures, ‘and by the early*1900 s, many cities and some

states had ‘enacted 1aws restrlctrng ,enement lot coverage (57).

The bulk of the early efforts at res rlctlng landuuse in the

larger urban areas were generated to protect residential and

high c¢lass businéss.areas from en ppachment by industry and’
‘the temements. The restrictions were usually justified as

being necessary to protect controlled areas from potential

fire danger and health hazards, but in reality, it was probably

more of a concern for property values (58).

The legality of such infringement on private property served to
distinguish between the@poiice power, and the power of eminent domain.
The power of eminent domain allowed the-state to take any private land

provided the proposed use was a public purpose, and the owner paid

‘just compensation. The police power allowed the goveraoment to regulate

the use of private land when such use adversely affected the well

being of the community. No compensation was paid to the owner whose

: 1aﬁd was so regulated.

‘The question, which the court had to'settle, was whether local

governments could "zone' land and thereby restrict the use of private

property without just compensatidn. Did not such action by the local

‘government.'s acting in the place of the states result in a denial of

"due process," as gUarenteed to citizens endef the Fourteenth Amendment
to the Constitution? |

Between 1900 and 1926, district and state courts batted the
issue-back and forth, while more and morercities enacted "zoning .

ordinances' as a device to control the use of the land. Finally, in
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1926, in the mpnumenfalVcaSe‘of_Villagg of Euclid v. Amblér.Reglty.
Company, the-Uniféd States Supreme Court upheld the power to zone as
a legitimate use of the police power. What made FEuclid significant
was the fact that the court went beyond the traditional reliance on
the findings of "nuisance" to justify the ordinance.

Euclid involved the creation of exclusive residential districts
from which apartﬁents were banned. Earlier court decisions, concerning
‘nuisance findings, were baééd on externally applied, ogbjective criteria.
With this decision, the cpurt‘legitimiied the use of value judgments
-concerning what is .orderly and proper develepment, in essence, the
principle upon which "zoning" is based-(59). It further established
all:the heirarchy of land uses and the ability of municipalities to
‘control these uses.

In its fuling the court said:

;+ States are the legal repository of police power. -An enabling
act for zoning is the grant of power to a municipality for
regulating the height, area and use of buildings, and the use
of the land. 1In the exercise of this grant, the regulations
must be reasonable and net arbitrary or discriminatory. They
must have substantial relation to the health, safety, morals,
comfort, convenience and welfare of the community (60).

With this decision, a new chapter in land use controls began.

The use of woluntary land use controls surrendered to governmentally

applied devices. Municipalities were handed land control "tools' by
;states unwilling to exercise thei;:inherent powers in this area.
fState goﬁernments séw land use matters as primarily local in nature.
§Since local governmental were closest tq.the issue, they were seen

ias being in the best position-:to-déal effectively with the matter.
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Locél governments, with ﬁhélencouragement of state and federal
agencies:employed a series of “state”_poﬁers against the wave of
populatioﬁ growth and urbanizétion (61).. The need was primarily to
cbntrol unplanned developmeﬁt whi;h drained the already limited tax.
revenués. Cities believed that by building ﬁp a wall of controls,
land use conflicts could be iébléted or at least contained within the
manageable capabilities of municipal governments.

Cities used-zoning ordinances,rplanning commissions empowered
with subdivision control capabilities,-extra-territorial jurisdiction,
health ordinances, and other leSS‘oyertldevices in a futile‘attemﬁt to
méintain-a desirable quality of life for its residenté._'The situation
soon became hopeless. Urban problems emlarged into metrﬁpolitan
problems. The complexities of the iésﬁes rapidly surpassed thé physi-_
cal capacity of local governments to act effectively. It was not that
_the.”tools” were toaliy inefféctive, but rather that the problems out-

stripped the level of government employing the "tools.'

'Sfétes'and the'Fedé;al'Svstem

A 1‘1;
%“ofithe land use issue have accepted the

States from the outset™o

view that it was a matter-to be;hanaiéd-byfidc31'unitsi

v

of land;was one’pf the most "local of’“functions" in the American

on

federallszftém. States chose tdfﬁ rols to local gbverﬂﬁénﬁs

through enabling statutes, generéiijzﬁgimﬁxsive,in nature (62). To
understand this reluctance is basically to review the development of

the federal systém in America.

M?ublic control
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As originally designed,:stafes wé;g to be an equal partner in
a Federal System of Government.‘,Tdsinsure this feature, concepts of
"duél“sovereignﬁy" and - "shared powéis" were discussed by the delegates
to the Constitutional.convention.in 1787. They had suffered under
both a domineering centralist regimé and an inéffective confederacy of
states, and sought a better solutioﬁ. A "Federal Syster‘n'i was their
answei.

| As things-developed,‘statés‘becémé anything but equal partners.
Center stage was gradually- captured by'thé'national government with
the assistance of strong Federaiists.that came to power in 1789.
Men like Alexander Hamilton, Gedrge_washington, John Adamg, John Jay
“and John Marshall played a majof role in establishing fhe-dominant
position of the national government.

States themselves can‘b% ;;;2i§1}y ﬁﬁulted for their relegation
to a lesser role. They béé?ed thém;éi#éé iﬁtoké:corngrﬂghrough their
internal bickerihg.and‘failure? fo_£é§bTVggintrastatetdisﬁutes and‘
interstatéyjealousies. |

The state legislatures weré exﬁrémely parochial in outlook and
fheir meﬁbenship-was_relativgly.ineg?efiéqcedhin governigg; In 1790,
19 out of QO-Améﬁicahé wéfe farmefs;.ﬁﬁo Hj;néturé,'aré é; indépéﬁdent,
self-sufficient group (63). Yet) it was this group that shouldéred
the responsibility of develeoping a viable political framéwork at the
Staté.level, while the more éapable and politically astufe state

leaders were drawn to Washington. Another matter which hindered eéfly.“,

development was that states, like the Federal Government, were financially
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destitute. The Federal Tréagury‘ﬁas soon improved by nafionally impbsed
“tariffs and other.levies under theiskilled leadership of Treasury
Secretary Hamilton. States, Qn-ﬁhe other hénd; were forced to beg

' and borrow from citizens generally reluctant to submit to state taxes.
The proper role for stateS'in'the new government had been a

hotly contested issue during the Convention. In fact, James Madison
-

B e . .
was so. fearful of states reaSs@rt}nﬂ the independence and sovereignty,

which they openly flaunﬁédnduring:théﬁpeﬁiodqu'#he Affig}%s of

Gonfederﬁtion; that He devoted muéh‘FiMe,_unsuccessfully’éeekipg_a

solution.:.Throughout_seyeral Ofﬁéhé}ﬁééérglist Papers, hé.éddfessed
the subject of state sovereignty éﬁd_£ﬁ§égqticipated difficulty which
ﬁhe national govgrnmgnt Woulq faqgﬁ%ékénéorcipg mandates on the
gbvernmenté of tﬁé_mémbérvstéées.é64).‘

This struggle for supremacy betweén the central government and
the states did not end with the adbption for the Constitution. Ffom
1789 to 1865, this issue was the source of continuing debate, finally
culminating in open sHebellion.

One of the earliest attempts by states to visibly assert their
sovereignty was the Virginia and Kentucky Resolutions in 1798. These
"Rééolves" declared that states could resist enforcing federal acts
which.stafe legislatures deemed unconstitutional. In 1814, the Ha;ffofd
Cénvention, composed of delegates from the mercantile New_England:stateé
discussed among other "rebellious steps" the poséibility of secession

from the union if the old Embargo Act of 1807 was reinstituted.. Later, "

other states took action to control nationally chartered banks. Ohio
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not only seized the National bank, but the bank's money as well.
The specific examples of states attempting'to assert various .

"implied rights' are numerous. Overriding all.of:thesé‘State

t
Ak

attempté to assert "implied'rights™ waé‘the‘oﬁiﬁoﬁs presence of the
United Siétes:ﬁuﬁééﬁé Court which gfiiﬁé'%hree branches df{thej
Fedérél G;vernment has traditipnéiiy;b§éﬁ:the strongesﬁ_advbcate

of national supremacy. Through.g ééﬂ%}ﬁ&iﬁg series of cases, the
Court established?itéfaﬁtﬁofiﬁ&ctdfipﬁgﬁpret'the Qonggitut%on; and’
then laid down rulings which served-to‘gxpand the‘Féderal Government 's
authorityu

Following the Civil War, any supte@ggyfclgimS'wﬁiéh states still
believed they held were removed:by tHe ﬁassagé of the Fourteenth
Aﬁendment. This amendment 1ndiqa;ed=that state laws were subject to
Federal judiciél review. While the full.émpact‘of this amendment would_
not be felt for several decades,_the.lastlremnants of state gupremacy
ceased to exist.

During the post Civil WaraReconstruction Period, the Federai
Government expanded its efforts, It became involved in agriculture
and education, strengthened the banking community, the court system,
and the judicial process. The staté governments, on the other hand,
were reduced to dealing with principally soéialljustiCe.and welfare
matters. When states soQght to.regulate private industfy the Supreme
Court denied the'stétes such autho;ity (65). By the'c1ose of the 19th
Century, cities were'emerging to £ill ﬁhe gévetnmental vacuum cfeated

by politically weakened state governments and the politically aloof.
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Federal vaqrnméﬁt. . A-"Golden Age“ofiCities’ dawned:and.provided; a new

5

perspective to the Federal System'(66)o
This rise in the importance of cities did not develop overnight.

From the 1880's on, cities experienced a tremendous influx in popula-

‘tion, resulting from waves of immigrants, and the industrial and

agricultural revolutions which caused pepple to shift from rural to
urban areas. City govefnments.beégmé the focal point of public
attention and experienced a tremeﬁdous incréase-in demand for services.
In response to cries for assistance;'stétes gladly extended certain
inherent powers to the municipal level governments but then turned a -
deaf ear to their later needs (67); |

During this period, two great nationalizing forces occurred.
These were the passage 6f the IncomelTax"Amendment (1913) and the Great
Depression (1930). The former gave the Federal Government the capability
to act, and the latter provided the opportunity teo act. As a result of
these two forces, the Federal Government worked its way into eﬁery facet
of American life.

Through the use of federal grants*in*aid, staté and local govern-

ments were offered a new lease on life. The complex issues that plagued

‘these governments could now be tackled through cooperation by all levels

of government. The Federal Government, by greatly expanding and ;ental-
izing its own ﬁower, brought stafe‘and locél governments to the realiza-
tion that issues needed to be addressed. They offered the federal dollar
as a stimulus to state and local actiom. Congress, initially through

grants-in-aid; and more recently -through revenue sharing, provided states
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and local governments with the means to-affect change.
There were other issues which caused change. One of‘the more

'significant was the Supreme Court case 8f Baker v. Carr. This 1962

_décision called for the reapportionmeﬁt‘of state Iegislaturesa_to
aécurately reflect rural and urban ﬁopulations. " The decisioniﬁnglued
the strong rural flavor which most state legislatures had andfpaused
‘a major alteratioﬁ in the legiélé;ures' attitudes and approacéés to’

various problems. , b

Iy
. i . . . it
Local matters were tecognized to be state-wide. Urban caucuses

and coalitions in state assemblies brought state attention to@thé need

it

to deal with compelling metropolitan difficulties. Interstaté ventures

were undertaken. Advisory commissions on problems affecting dll states
“were established. Governors from various regions sat down together for

the first time to.discuss mutual problems. State legislatures updated
archaic charters and constitutions. State governments reorgaﬁized to

offer more effective and efficient frameworks for meeting pubﬂic needs.

|
. o 1
States have come to realize that they are a strategic level of

government. Being closer to most problems than the Federal Gévernment,

-they are able to mold their attack on a pressing issue to'thekunique

attributes .of the state. Stétgglﬁgﬁe more detailed knowledge?of resource

needs ‘and are better equipped.than ;héif‘féderal_partngrg to ﬁerform

actual planning and management tasks. 'With smaller bureaucracies, they
o LT s T : : P it - .
B ) . Lo L : |é. N
can be more flexible and responsive.’ They are in a better pogition to
: SR ' o

both coordinate and trade off varibusrinterrelated issues tha; the
: ‘ i

sprawling federal bureaucracy.
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Local governments lack both the legal authority and thé.geographic
perspective to view problems on a large enough scale to be effective.
Local governments can not‘take'advantage of their position to empl§y
economies of scale iﬁ planniné, construction of facilities and manage;
ment techniques such as states are'capable'Of doing. In addition,
states do not suffer from the same ills which plague local officials,

' ﬁamely the pressures to raise revenues, and the susceptibility to
powerful political and economic interests (68).

It is gfadually becbmiﬁg accepted that states represent the level
that is most apbropriate to develop and administer a program dealing
with land use. Institutions and tradition recognize that local govern-
ments are the preferred level to deal with land use conflicts. This
apparent impasse of what seems. best versus what‘the public has tradi-
tionally accepted,is the dilemﬁa which must be resolved: This ﬁill

take time.
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CHAPTER IV
STATE ACTIVITY IN LAND USE

Let us tell the developer and let us tell the rest
of the country right here and now that Vermont is not
for sale.

Governor Thomas P. Salmon

"Reasons for S¢ét¢ Action

It could be argued, and with:SOﬁéidégteeﬁof success, that the

: : - PRI
W o . . e rnaR™
political process doeg.not always proceed in a predictable manner.

L e

Land use is cértainly no exceptiqﬁ.lswhatfﬁight appear on thélsﬁfface

to be a sudden radical assertion of ‘taté power to regulate some

aspect of land use will, on closer.i%%ﬁééfion; reveal a gradual evoiu-
tion'which'éulﬁiﬁatéd‘iﬁféhe;sga;éJf&naily“ﬁassing legislation ‘and
thereby fofmalizing a control pProgram.

‘This is not an attempt to undérpléy the efforts of certain state
legislators. Without their lead, there would have been little aéknowledge—

ment. of the unhealthy situation in . land use, nor the demand for Congress-.

ional attention. Much can be learned about the political process by

“examining states that have taken the initiative in warious land regula-
tory programs.
It has not been uncommon for states.té play thé_role of innovators
for-ﬁarious types of social welfare} health, educétional and environmental.

legislation (69). The_recent efforts by states in land use is seen as an
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Vextension of this role. States initiatefaction, publicize a problem,
propose & satisfactory solutioﬁ?%éa%then watch the Federal Government
exeéute their scheme on' a hgtion—@ide”ééélétt It is not aﬁ{unfamiliar
pattern.. h

The Ee&efal GovérﬁmentAcaqﬂbt ﬁéviée and apply different‘éﬁapdards

g

from state to state, and yet for many services, different standards

P
R P

" would be appropriate.. Land use control falls into this category.

¥ . CE
h !

Tt

Diversity in performénéguié ﬁééé@sﬁfyﬁgécaugéfneedsfand-éépébilities
of each state are diverse. The cohtraSté and variationé found in the
state land use programs.support'the need for' broad, flexible guidelines
at the national policy level. The similarities, on the other hand,
allow for the devélopment of certain basic features which state programs
should incorporaterif'they are to be effective.
There has been so much written to date about the specifics of

the various state plans that to deal With-them in any detail would siﬁply
restate already familiar points. Similérly, to attempt an inventory of
éurrent étate alternatives would resg}t in a compilation which would be
out of date before being completed{ The ﬁmount'of activity at the
state levél in land use related matters is phenomenal, and the speed at
which the concept is catching hold challenges the imagination (70).

'Instead-of either of these épproaches, several state land use
contrdl plans have been selected and Briefly summarized to acquaint the
reader with the broéd issues. This -approach will allqw a better under-
fstanding of the overall politiéél'process and the unique coﬁtributions

which the separate experiences offer.
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”Thélféceﬁf interest in étéEéAimboéed regulation  of variodslland
areas is attributable to the‘foilqwiﬁg{;#“

(1)'7pyﬁii; 6piﬂipﬁ isﬁgé#éiéﬁl§ﬁinﬁgggpqit 6ffst§t§iadﬁidﬁ§
provided it is limited in its aﬁplication to an'issue of state-wide
"eritical' or "yital" concern (71);

(2) previous state efforts ﬁéve pfoven tb be generally satis-

-factory in arresting a particulgr'ﬁroﬁlem-(urban Sprawl, protection
of unique features, prevention of uﬁwénted types of developﬁent), (72)
" and;

(3) citizen gfowing awaxenéSé'Of gnd involvement in.the urban,
environmental, energy and other ”qriSesﬁ have brought pressure upon
states to take actien_tO'prgﬁent any furtﬁer-degradatiou of the natural
resources or the quality of life (73).

The cause for the earlier (pre-1972) léhd use control activity
undertaken by states can be attributed to primarily one reasén. This
was the peed.to réact to a "erisis" situation, a clearly recognized
problem beyond the coﬁtrbl capability of local governments and affecting
the'well-beiﬁg of all of the state's citizens (74).

The crisis-was generally environmentally oriented. It stirred up
enough public pfeésufe.to force state legislators to act often as a last
resort. In Maine, Hawali and Verﬁont, for'example, it was the preésure
of secondrhomé'deVEIOpmént. In Florida,‘it was In response to water
shortages which plagued the southern part of the state in both 1970 and
1971. 1In Colorado, it was the realizafion that the state had ne anti-

development controls in the mountains. near Denvér, the proposed site of

_ s
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the‘1§76 61ympics. The specific feasons might have differed but tﬁe
control program was always innrésponse £0'a particular problem which .
had gradually developed into a "crisis."

Attempts have been madertb categorize thése earlier alternative
plans under general ﬁeadings (75). This resulted in wasted effort.
Each approach was too unique and.defigdé a "lumping bf alternatives."
However, there is 1itt1é disagreement as to which states ére considered
the leaders in initiating the various land control techniques. All
lists include at leastlthe following:

| Hawaii (1961)
Massachusetts (1963)
‘Wisconsin (1965)
Maine {(1969)
‘Colorado (1970)

Vermont (1970)

Selected State Land Control Programs

Hawaii i

In 1961, the Hawaii State Legislature passed a St%te Land Use
|

Law. 1In principle, the law set up a nine member State L%nd Use

Commission, which proceeded to dﬂvide‘the state into fouF land use

categories: urban, agricultural; tonsérvation afid rural. i The latter

deéignatioﬁ was addded in 1963 and .in actudlity, the fﬁraildgsigqated

areas are as rare as the'buildaﬁlag;én&fah'Oahux

Urban districts were desiéﬁétéﬁ]as‘those lands already urbanized

and a reserve.qﬁ-land‘sufficientmto accommodate urban gréwth for the
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next ten years. Rural districts were areas of low density, or of

" semi~rural nature, on lots of at least one-half acre. Agficultural

districts included both crop and grazing areas plus sugar mills and
other industrial activities typically associated with Hawaiian

agridultufe. The designation was based on land currently used (1963)

or unsuitable for any other purposé.-'Conservation districts comprised
primarily all the state owned forest-anqrwater'reserve zones (76).
The initial boundaries wére established in 1964. Uses permitted
" in urban districts were made subjégt to the county zoning regulatioms.
However, in the other three categofies, land could oniy-be used in
‘accordance with the regulétions of’the state, through action by the
Land Use Commission or the Departgent of Land and Natural Résources.
This latter state agency controlled‘uses only in "conservation"
designated areas. All revisions of district boundaries or variances

within districts are under the qogggol of - the Commission (except in

those special instances mentioned‘egflier),g
. : ST t 5

HAWATT STATE' AGENCIES INVOLVED IN.LAND USE CONTROLS (77)

Governor

Land Use Commission Dept, of Pléﬁﬁing;;ert.goerapd : Boardrof Land

& Economic‘LéVéI7l'jfﬁét'l‘ReSOUrce and'Natural
‘Resources
Sets district bounds - Provides- staff * - Provides staff -« Passes on
Passes on special for Land Use for Board of - - permits for
permits in rural Commission. Land and _ use of land
and agricultural Director serves Natural in conserva-
districts as Commission Resources. ' tion districts.
member. ~ Chairman serves

as member of
that Board and
also as member
of Land Use
Commission.




46

The success of this effbrt is debatable. Generally, however,
the comments are_laudatory. The -battle for the few remaining.parcels
of land in the prban‘category naturally forces land valﬁes sky high.
Housing costs in Hawaii are mbfe than double the national average,

but under such a plan the islénds have managed to protect the waluable
scenic and historic environment (78).

While the measures tﬁken~in Haﬁaii, on the surface, seem quite’
drastic, in the proper context{‘tﬁgge‘measures can be explained.

. Hawaii, until 1959, was a territar;éoﬁ the United States. It was
ce A B :
~governed by a centrﬁlﬁaqfhérity;éfhe féffifo}iaiﬁgovefﬁgggl Equally

as significant ate the hundreds oi-yééféiﬁrior to foréignliqﬁélygment‘

i

that the ﬁéﬁaiian people spent uﬁ§%§ £€effeins of a Poiynesian-tyﬁg
teudalism. The country and the.pégpiéggqﬁé never enjoyed a tradition
of local gptonomy, counpgl1eye%fa%miai§Frag%Qn,_homgirulgrgxpe;iggce,
common law princiﬁlés, ;r anyréf ghéloéher inétitutigﬁélcéﬁmon'tojthe
contiguous forty-eight states.

It should also be noted that in Ehe early sixties, Hawaii was a

land largely controlled and influenced by agricultural interests,

primarily pineapple and sugar cane'growers. When the territory was

granted statehood, waves of tourists, with theif desire for seqond
hoﬁes,'flocked to the islands.: This.increase in population posed.a
direct threat to the rich agricultural lands which stood in the path
of the urban sprawl arouﬁd Honoluiuﬂ

The devastation was obvious even to the éasual observer.

Citizens called for state efforts to protect the central QOahu Valley
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from the deveiobmeﬁt sprawl eﬁiﬁatigg out from Honolulu. The large,
iﬁfluential agricultural iﬁtefests, conservationists, and residents
saw governmental regulation to be in‘théir best interest. With
little organized opposition,‘tﬁe;iéﬁd Uée Acf was approved (79).
Hawaii's altergativ@ is oéfméféiﬁhiQV@fﬁélin terms of ité
potentiglﬁfo;}gppliﬁéfibh.fo other“stgtegsﬁ Tﬁe‘ﬁniqde;fegéures
behind the devélopmént of the Haqfaiggbﬁééé (the traditiontof.qent;al
authority, the unique_gebgraphicé§1pqétign,‘and the influence Wiélded
by conservation and agricultural gfdapgf;é;e uncommon to most other
- states. Tﬁe.Hawﬁii flgn?is mggé iﬁpgféént%iﬁftﬁat itﬂwas fhé
innovator in stafe instituted land ;éntfol programs. At the same
time, the prdgram points out Weéknesses which other states should
avoid.
One of the moSt?serioﬁé flaws is the lack of coordination which
exists between the Land Use Commission and the State Planning Agency.
There is a similar gulf between state and county administrative levels.

Another major weakness is the state's failure to adopt a comprehensive

land use plan to provide a basis for Commission decisions related to

land use. A third shortcoming is that there has been neither an updating
nor clear re-definition of_staté'foiiéies to guide land use programs.

'The résult.is that fgw people. are satiéfiedu Developers complain'that
not enough land is made available, and conservafionists argue the
Commission has allowed too much 1énd to be developed. Without aﬁ

overall plan to guide decisions or provide a frame of reference, the

popular objections would seem to have walidity.




fing matters have generally been

Commission decisions on reZ
very slow. This causes additional adverse comment. Another complaint

is based on the Commission's use of dn*'incremental' “approval policy,

employed when considering major developments or subdivisions. Developers

‘receive approval for a portion of their plan. Following the installa-

tion_of improvements (Watér, sewer, streets) in fhis approved portion,l
the Commission inspeéts conditions. A déveloper whb is proceeding iﬁ
agbordance with-the planlis'then granted the rezoning on the remainder
of his plan.

Vermont

State zoning, as accomplished;by Hﬁﬂaiilin 1961,.w0u1d be a
difficult thing to have adopted in Vermont . However, an effective
land contrel program has begp achiefed in this New England state,
whose people have a tradition of strong 1ocal governments and a deep
respect for the land.

Vermont's land use control program sometthat parélleled Hawaii's,
at least during its formative years. The state, for a number of years,
witnessed the destruction of its natﬁral beauty by-dévelopers.capitalizing
on the demand for second homes. The demand was a result of a series of
events: -the rapid increase in skiing acfifity,_an improved interstate
system, and the state's 'quaintness" located:withiﬁ a few hours drive of
major urban c0mp1exe§. The destruction was state-wide and too blatant
to avoid (80). |

Vermont, 1ike Hawaii,.needéd an immediaté SOlution_to what was

primarily an environmental matter. It recognized the long term social
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: and economic impact Which_unchecked'development would have on the'state.
Vermonters disliked competiﬁg ﬁith."out'éf staters" for land. . They
liked neither serving asla.subu%baﬁ.pléyground for the Northeast, (81)
nor did they like the sky-rocketing land prices and'spariug propertj
taxes - resulting from the bodmiﬁgISécond'hohe industry. - In the last
five years, the average Vermont?acfe‘has jumped from $200 to $500;
ﬁear ski areas, the price has approached $2,000 per acre (82).

| The Vermont legislature reacted to pﬁblic demand for action

with the creation of an Enviroﬁmenfal-Control Commission in 1969.

The Commission propesed a sclution to deal with not'ohly the
' immediéte; but also the long range issues. Their solution became

known as "Act 250," the "Environmental Control Law."

With bi-partisan
support aﬁd at the strong urging of Governor Deane Davis, the bill
was passed during the 1970 legislative session.

Under "Act 250" the state established an Environmental Control

: Board‘and divided the state into seven regions with seven Regional
Commissions. In addition, it established a formal state review and
permit process for major residential, commercial and industrial devélop-_
ment. Smaller development (under 10 acres, or less than 10 housing
units) was subject to the local government's traditional éontrol
apparatus, primarily zZoning and subdivision regulations.

The process included initial.review of development plans by

4 t: B

various state agencies, followed Ey'§ sé¢bnﬂ:review at ‘the district

level by the Districtﬂgbmmiésion controlling the geogggphic area

where construction was to occur. This district review included-a -
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public:hearing and relied on input from local and regional planning
eommissiens. The decision was made by‘the District Commissions,
composed of Governor-appointed residents. However, an appeai could
be ﬁade to the State Environmental Board, which established the
developmental and envirohmental eriteria to govern‘district level
decisions.

The Act provided for adoption of- a statefwidejland"use plan to
guide growth and the decision making process. The plan was a three-
step process. The firSt‘step'was creation of an interim plan. The
Interim Plan inventoried present land use and available resources.
In May of-1973, the state approved the secofid step toward the develop-
ment of the final land use plan. This second'step was the adoption
of a Capability and Development Plan.

ThiS'secend phase was approved ﬁith very 1itt1eadifficu1ty,

eken -opposition in the Senate (83).

121-26 in the House and with onlywt

oo

The vote was slgnlflcant.E It lndlcated the success of" the program

e ,
to date and demonstrated that a process whlch gradually evolves and

- 1is clearly understood receives w1despread support Public4and#10cal

governmental support is 1mp0rtant.for efteetlve implementation and
enforcement of any program. To 1nsare-pepu1ar support for this second
phase, the State Plannlng Oftlce underteok F masslveupubllclty'campalgn,
informing all residents of the state.exactly what was included in the

plan and what it meant to each citizen.

The Capability and Development'Plan is divided into two parts.

.The first sec¢tion includes nineteen policy statements relating to
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various aspects of development. It provides a-framework for the
state-wide land use plan, as well as any regional or local plans;

. The second section includes-a-lohgrlist of criteria amendments to

"act 250" (1970). These amendments establish ground rules under
which the Environmental District Commission could base the granting
of permits for'deve10pment. (Fbr.exampie,'one area of emphasis is
the rate of construction and sizé of a development. The criteria
indicates that develbpmént'p:oposais under consideration by the
District Commission must conform or be judged against a capital

improvements program at the mUn' ‘pal level.)

The final stage called for by "Act 250" w111 be" the adoption

of thE'"Lapd Use;PIanff, The Plan w111 actually be a map defining

"the specific uses allowed in vario&s'argasl‘ It will be used in con~

junction with the Capability and?D?” lgﬁﬁent Plan and will provideféhe'

state with a long range strategy anda bagis for a rational decision

v

making procéss on- land’ uge matters

This flnal phase (The Land Use Plan) is scheduled to- be brought

-before the legislature next January (1974)° ‘When approved, the state

will have developed, through_a‘sequence'of plannéd-stagés, an effective
land use control program which ‘allows for local-fegional and state
intéraction and cooperation.. |

If there is-any noticeablé ﬁeékneés in the stfategy, it might

be the preoccupation with the environmental aspects of land use.

. This is only natural, since this aspect was the most visable and

‘immediate threat in the eyes of the public (84). However, the state
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does have the tools for acting in land use matters which concern social

and.- economic valueg. To date, the state has not attempted to use them.

performance criteria at present, thls ghould change in years to
come, and reflect more concern for the more long range aspects
of land use, the 1mportant soc1a1 and economlc matters (85).

¢

“from two directibdmns. The

for the offloadidg of ‘oil frém their jumbo ftankers, -and eonstruction
of refineries to process oll. The second threat came from the influx
of tourists and the demand for second homes. The problem was that

unlike Vermont and some of its sister New England states, Maine-did

not have a strong tradition of 1ocal zoning. In many cases, local

communities had no land control ordinanees and were powerless to check
the anticipated industrial and.residentiel development.

| In 1970, the state reacted?to the problem by tassing a Site
Location Law which required large c0mmercia1'and industrial developments
(later expanded to include residentiel subdivision in excess of 20
acres) to obtain permits from a State Enviroﬁmental Iﬁproveﬁent
Comﬁission (86). (The majority of this Comﬁission's_workload has

been the regulation of residentialteonstruction activity, fdllowing

the denial of one 0il company's pfoposed development planliﬁ 1971.)

Maine's initial reaction was the creation of the typical, single-

purpose, stop gap approach. It was void of any planning process.

Decisions were based on immediate needs and considerations. Efforts
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‘were made to encouragéwbetper”qualityuin the development of residential

units, with certain limitations placed on' the use of septic tamks.
i , T - L A

However, since the law mentionedifﬁyLEriteria and failed to provide

for a land use plan; the program.hingé"totaily on ad:hoc-decisions.

Its~fﬁturé suééeéS ﬁés’doubtfui%: &ﬁg¥£ﬁfo£éément mééﬁaﬁigmiﬁéé ﬁéak.
The intergovernmental cooperatiénlwaé;non-existent. Such a format
might-have worked in Hawaii, whefe.thére was a strong element of
centralization,'but in Maine, this was not the case.

In Maine's program there was no reference to local zoning and

no incentive for local land use controls.  The state was allowed very

1little state control over land develbpmént and it failed to imply

Vermont's state commitment to_10¢a1 zoning;‘ This was the result of

a common belief among Maine rgsidénts_that local governing bodies
Would'always be biased in favor of chal_developers in order to'boosﬁ
local tax revenues and genérété ;ocal émployment. ‘Therefore, a far
wiser approaéh than Vermont's encouragement of local.zoning seemed
the expansion by'incréments3of the statelcontrol to smaller and
smaller dévelopment (87).

.In 1971, Maine launched Out_in'this effort to strengthen its
control mechanism by passing two acts. Thé‘fifst_act‘required mandatory
zoning and'subdivision control for shoreland areas. _Thé éécond act
e#teﬁded the juriédiction oflMaine's Land Use Regulation Commission
to plén and tregulate the use of land in the "unorganized aréas_of
the state" (88). .This latter development followed on the heels_df

an administrative reorganization effort which resulted in the creation
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of.oné-Department of EnvironmentéijProtection which combined all
envirdnmentally oriented agencieé ‘(including the Environmental Impfove-
ment Commission).

Patterned somewhat aftef Haﬁaii's land'classifiCation system;’
Maine emﬁowered its Land Use Regulatidn Commission to classify 1anas
into protection, management, developﬁent and holding districts. Some
thought is now being:given fﬁ'sub-dividing the major districts and
‘establishing regulations and land use guidance standards for each
district (89). Under the plan, boundariés and regulations could be
amended, public hearings were provided for, and a comprehensive review
of the districts.was to be made every two years.

As a result of these three pigces of state legislétion; the.
state is developing a viable, effective program to control.land use.
.The acts were policy statements which indicated that the state would
_assume final and complete authbrity‘for'guidance'and control over
land andzwater within its Boundaries (90). The state has yet to
enact a comprehensive state land use plan to guide the implementation
of these acts, but like Vermont, is taking gradual steps to develop -
a plan over a period of time.

Maine seems to have taken a little from Hawaii, and a little
from Vermont. Its timetable for developing a state proceSs for
implementing a partially complégéffénd control program bgs been
cbmparatively rapid; yet Fhe seqﬁengialaésﬁétfih;s nop-hégn gacrifiged.
Maine, }igé Hawaii;‘ﬁééﬂfailed to.devéiﬁﬁ~gither a éé&préﬂéqé?vg_plan

or coordination between the staté plamnning effort and the state:land

A .
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use commission.
Maine's greatest hurdle to an effective state land use program

.local

seems to be its traditional absence of state involvement and - .

This can only be surmounted'by'gradpally developing thisﬂcapaé;i?ty
at both the.state and local'leﬁels,_ Maine7ﬁa$'taken the-impop‘mpt

first steps and presently isfflirting‘with the development ofé "
state land use-plan. However, until the state develops a cooﬁerative,
inte;governmental effort, it must be'coﬁteat to tread water..ﬁ

Massachusetts

The "Bay State' has taken two significant strides in developing

state controls. In 1963; the state became the first to adoptéstate-

wide "critical area” controls. Protection was directed at the state's
important coastal and inland wetland areas.

More importantly, from the standpoint of ihnovative-tec%niques,
e i . i . !
the state has also taken the initiative in state-wide controls dealing . :

‘ ST : !
with a particular social aspect of the land use issue, low indome
housing. The. Massachusetts_"Zonlng Appeals. Law,7 passed ln 1969

allowed :the State Hou31ng Appeals Commlttee to overrlde local*de01510ns

related tp. houslng development whea such declsloas are not deemed
"reasonable and consistent with local‘need.s= (91). |

Under the laW, developers of low income houslng apply to local

zZoning appeals board for a comprehensive permlt 1n'11e& ofipermits:

normally required by lecal officials. If denial of theppermit occurs,

the developer can appeal the local decision to the state. The state
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determines the low income hqusing-needs of.the community by means of é'
quota system which relates existing low income units to ﬁotal housing
units in the town (92).

- There are certain issues which need ﬁo be resolved before the
process can be effectively impleﬁented; These include: (1) the issue
of legality in granting zoning authority to a state committee; (2) the

unfair burden to the developer to pfepare the necessary plans and

' paper work before obtaining zoning approval; (3) the state's role

subsequent to construction of units; (4) the practicality of developing
a state-wide housing program around! an adjudicatory permit process (93).

The Massachusetts- Zoning Appeals:Law may or may not provide a

model text for nationwidé use (94). What it has providé sis the first

real casg_hiéfbry of a special.pgrﬁiéipféééss sanctioned b;‘tﬁéﬂs;ate
and respoﬁ;ing to state-level ingeyésﬁs:xgé).
Florida. |

_Fldfidaféélaﬁﬂ'uSe cghLEBi?ﬁéckage iﬁkéiénif%héntibéqéu%é?iﬁ
represents the first state to implement the basic ingredients of the
Model Land Devélopment code as developed by the American Law Institute
(A.L.1.). While it is yet too early to assess the success of the
state's effort, it provides a working example of the Ihstitute'S»model
legislation. |

Florida launched its‘efforg with thé passage of the "Envirénméntal
Land and Water Maﬂagemént Act of 1972." Tt placed the state in a‘position.

to exercise a limited degree of control over land development in the

state, and preserved .the processes of local government agencies and
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rights of private landowners (96).

The role'ofrthe state fdeueed on :land use_decisions which had
a substantial impact_outside the boendaries of the local government
in Which the land was loceted.‘ Paralleling the A.L.L. code, and.to
gome extent, the proposed hatiéﬂﬁ};¥fnd use legislation, the state

(actually the Governor and Cabinet) was empowered te designate specifiic

o

geographieal are;s-as‘"ereas?of eﬁiticaiMEtate‘cbﬁcern?ﬁand‘to establish
principles to.guide"development in each of these areas (97). -

After an area was designat¢§3gtﬁellocal governmental agency. "

having jurisdiction was gifen an‘épéggfgplé; to submit land development
regulations for-theéérea;;n adcprdawighgthe*prineiples en%neiatedaby
the state. Should the local governhéntal ageecy invelﬁed faii to submit
its regulations within six months f;qg the.day the area was designated,
or the regulations were determinedlby the states to be inadeduate; the
Division of State Planning was empowefed to develgp reéulationsa The
state would then impose these regulations on the local governmenf. In
" either case, the regulations once addpted or approved by the states

were to be administered by the }pcel:govegnment.

The state'aleo.edoﬁted.guidelines}and_standefds‘to determiﬁe
whether certain kinds of 1and.deVegdfménf activityeshould-be treated
as "developmentsfhaving'fegional impact":(98)g-'Anyldevelopment treated
as "'development of regional iﬁﬁact" required the preparation of a
'report subject to recommenda;ions by the appropriate regional planning
agency. A pubiic hearing was to.Be held by the local government in

whose jurisdiction the development was proposed. To date, the list of
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"developtients having regional impact' itficludes airports, attractions

and recreational facilities, electric‘ggnérating facilities,an&a_{n}

transmission lines, hospitals, inaqsyrial.plants and parks, mining

operatiops, off;ce parks,ﬁpegrqlggm‘éﬁégégg facilitieé, port
facilities, rééidential‘&éveiépﬁéﬁ;s;;;;hoéisvénd sH%Eﬁiﬁé cé;teré (99).
One othgr‘féature worthy.of 3pgcial mention is the process
whereby any decision reached by local‘govefnments_concerning development
"eritical state concérnﬁ or a proposed project having
"regional impact,” may be appealed-dirgétly to the state for rehearing.
In essence, the state has the rigﬁt to overturn the decision of a
local governmental agency'ptOvided-fhét-decision was made with respect

to development in an area of '’

'eritical state concern" or a proposed
development of 'regional impact.'

Florida's situation is somewhat gnique in that it experieﬁced
a rather sudden extension of state autﬁority.in the field of land use
‘controls. The passage of one act changed overnight the traditional
process of devélopment within the state. ,Thé success of such a rapid
transformation has not yet been pfoven. In fact, the state leg;slaturé
is having second thbughts about ité rather ggnerous-acpion of last year.
The state, as a result, currentiy'haS'its hands full simply trying to
keep the program intact in the face of a "backlash by the state

legislature! (100). The state has extended broad authority and the

administrative machinery has considerable catching up to do (101).

Whether the extension of this state authority was too rapid remains

to be substantiated: This apparent haste in establishing the'program
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may havé'hindéréd.its-overall efféétivéﬁeést.

The state program does call for a strong coéperative link
hetween local and state governﬁénts; buffgs in most cases, the state
had no strong tradition of intefactng'upbn which to build. fhe plan
provides for a "comprehénsivefcapabili#y," enabling the state to
intexrvene into wvarious social and'ecénomic related.areas, as prOvided
under the classificatiOn'éf "éfeas qf regional impact." However,
the program is strongly weighed in'térﬁs of physical devélopment and
environmental protection.

Over time, it is anticiﬁated that the state ﬁill'deveiop a
capability to intervene strategically in those economic and social
issues having.state and regionai interest (102). Eef-theﬁpféSent,
the state is having trouble simpiy,deﬁeloping the mechanism to get
the program underway, and obtaining the legislative and local level
support for effective implgmentationfdh& enforcement.

Wisconsin, liké Massachusetts, was one of the pioneers in land
control efforts. In their case, the area of critical concern requiring
state action was the-shore1and.

The state's concern resulted in the passage of the Water Reéources
Act édaﬁﬁed by the state legislature on August 1, 1966 (}03). It con-
tained an innovative.device for developing joiht counfy—state a;tion
to curb abuses of shoreland areas. It removed the power to regulate
land use aiong 1akeshoreﬁ'and %ithiﬁ floed plaigs from'poﬁn boafds'and

gave it to the counties (164). Special'codﬁtyPfégulationsswere then
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applied to specific geographic limits adjacent to navigable waters.

The counties, with their broader berspective on land use and develop-

‘ment, would carry out state standards designed to improve the

deteriorating water quantity conditions and promote sound development
of the adjacent upland areas.(165),

ﬁnder the Wisconsin program, the state gradually aésumed a
more active role in county shoreland regulations. Initially, the
State Department of Natural Resources preﬁared standards and criteria
which county ordinances had to meet. Later, if counties failed to
comply, the state itself acted to profect the shorelands. The threat
of state intervention and the recognized need for action by the
countieé resulted in state-wide compliance with fhe act (106).

From the-start, the Dgpartment felt that while direct state
action.might'have expedited the county's .acceptance, the best enforce-
ment would result only if counties were allowed to draft and enact-
their own ordinances. As a result of the Shoreland Management Program:
(i) all counties established gbéizglgziqgt%tutional arrangement for
plaﬁning, and (2) countéﬁSQpitarygxeéalatidﬁs aﬂd:subdiéisions ordinances

were strengthened. .

The most ﬁaluable contribgiipﬁl_fﬁthis program has jét'to be

realized. Since the mid-1960's,‘Ehrbg@hia{workingwrelationship between

- state and local (ceunty) governments, 2 state-wide organization of

efféctive decision making bodies has étaduaily deveibﬁéd.“ The state

.action molded these units into an effective organization and now can

“use these local elements in expanded efforts at controlling ox
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¢egulating undesirable conditioﬁs affecting other areas of the.stété.
A Land Resburceé Cqmmitfee appointed by deefnor_Pat Lucey in 1972
indicated.that "an area of state-wide concern was the lack of
control over sﬁch items of regional benefit as'large scale land

~ development'{(107).

The State of Wisconsin ha;-developed-a mechanism for dealing
with state-wide problems and is‘now in a position to use this mechanism
effectively. It is an example of-thé way certain far-sighted states’
have expanded their efforts to cont:ol‘undesirable'land uses and growth
through'a sequence of planned poliqieé and programs. The state
currently lacks a-comprehén@i#e~1and uge‘prbgram and there is no
reliance on an approved land ugéﬁpian; These gaps érg not insurmount-

. able when a program includes the :important aspect of intergovernmental

cooperation.

.

Coloradq:u

B et
v

Colorado's approach was bééedf@ﬁﬁaq-attitude that the state;

should shoulder_responsibility for iéﬁd use and not wait for local
Sovernments.' I£;:rééﬁsnéé was-thelfOrmatfoﬁ of a Laﬁd.ﬁsélcéﬁmiQSibn.
in 1970 (108). This Commission was granted temporary emergency power
over_land'deveiopment activities and au;hqrized to prepare. subdivision
regulations in counties where no regu1§tidns.existed;

The state did not want to remove the pdwer_pf local gévernment
to regulate development. It did wgﬁt-tdlinsure.that'where-the local
governments had\hot acted (especially_in éreas_near:ﬁhe schedul ed sité:

for the 1976 Olympics) controls over development would be in force.
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The Commission promulgated “emergency' ordinances which would remain

until local officials adopted regulations of at least equal

standards. (Oregon had earlier employed this tactic, but in addition

vested the state with temporar& planning and zoning responsibility (109).

When voters turned dOWn‘thé referendum concerning the state's

playing host to the Wlnter Olympl s, the antlclpated development boom

i

failed to materlallze to the degree antlclpated The reéd t was that
ez . . ‘ﬁ . 5 ., .’ : '

the Commlsslon 8 authorlty tQ supe ﬂed 1OCal authority and-ehjdin_
a developer, when it appeared that
severe damage to the environment, ha b&en exercised very rarely

since 1971

In 1972, the legislature approved a meesdre which beefed up

county subdivision controls. This action seemed to.: bejl R

the Commission over two years ago. The state assembly_ﬁ

rejected efforts to expand the state's control.cepability;T;It-voted

down an attempt to establish an Industrial Site Selectiéﬁ;hfil
'(similar to Maine's) and later a plan to develop a regﬂonal planning
capability throughout the state.

The Commission has been able to develop some inétiaé guidelines
and policies on an interim basis. ﬁowevef, the presend effort (Senate
Bill 377) which would create a permanent state planniné program for-
mally adopting these policies and goals is given little change for
success (110).

Under . S.377 a new five-member commission would be'established

at the state level. The new Land Use Commission would be responsible

'

1



63

Py

for reviewing subdivision and zoning: changes. and applications within

~undeveloped areas. In-addiﬁion, the Coﬁﬁiséion”ﬁouldjde&iﬁnate

"hazard areas" in which state criteria would have to be met. A state

permit system would be established. to control development in those .

"hazard areas.” The bill also idéntifiés'key developments or activities

that are §f~§tabe-widg gopcérn Qﬁétﬁpugiversiqpq, highwag_in;gpchgnges,
large residentiél'developmept, aifpérts, and evén nuciear Biésts) and.
places such developments under a'state permit-process.

As in Vermont's Case,'the propoéed Colorado Act would develop
a.series of regional commissions composed of local officials. These
public bodies would prepare regional land use plans and gradually
develop an independeht capability to reﬁiew development activity for
conformity with state guidelines (111).

" The chief points of debafe Qver-Fhis latest effort center around
the composition of the commission; and i£s "permit" authority (112).
The traditional independence of'local"offiqials in-dealing with land
use matters appears to be the major obstaa}e to establishment of a
permanent- State Land Use Cémmiééion'operating-in accordance with a

"to be developed" state-wide land use plan.

Model Land Detelopmént Code

ThejAméfican Law Institute.since 1968 has been prepéring a
Model Stéte.Land Develdpment Cdde. Its efforts seem to be batterned
after the successful acceptancerof the"U. S. Department of Commerce's
ﬁodéls on planning and zoning during the 1920'5.

As has already been stated, Florida is the only state to act
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positively on this model, whfch $till remains unfinished. The A.L,I,
model corresponds favorably with tﬁe guidelines being discussed in
both the Jackson and Administratiom bilis.

AL.I. was gstablished for‘the purpose of clarifying or
simplifying the law and better:adopting it to social needs through'
a restatement of the law and creation of model statutes (113).
Its model cede is an enabling act .aimed at.coordinating physical
&evélopment. It stresses the impoftance of local govéernments
exercising powers of planning and qQCision making, except.in areas
of state-wide concern where the state itself exercises .certain powers.

Under the code, land development is regulated through a

-"development ordinance" (an updated combination of zoning’aﬁd sub-

division regulations) and the issuance of development permits,
analagous to present building permits. Local governments are required
to prepare the following: a comprehensive plan,'é short term program
(five years or less), a capital improvement program, and a land
development report (an evaluation of progress made in implementing
the plan). | |

At the state level,'a Land Pianning Agency would be created in

‘the office of the Governor. It would‘devéiop staté land - development

plans and establish“rulesgand standards regarding land development having
state or regional impéct. The stafé agency Would‘be allowed to partici-
paté only in developﬁents havingwfg%ionai or stafe-wide impact. The

code strenéﬁhens regional planﬁiﬂé byJauﬁhor?zing‘regiéﬁéliplanning

g -, R L
divisions as extensions of+the state agency, and  intertwines an A-95
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type review process into the plan (114).
Richard Babcock, chairman of the A.L.I. project, stated in
1971:

The system preserves the beneflts of community control by

~assuring the loczl agency the right to make the initial
decision in each case. It allows the state. land planning
agency to concéntrate on policy making functions and par-
ticipate in individual cases only to the extent it feels
such participation is necessary to defend its policies.
And by allowing the state board to review local decisions
in the record below, it avoids the necessity of creating
an expensive and: time- consumlng procedure for new hearings
at the state level.

A key element of the entlre system 1s the prlnc1p1e that _
the state would be allowed to be involved only in the big
cages. Probably 90 percent’ oflthe local land development
decisions have no real state or regional impact. It is
important to keep the state out of those 90 percent, not
only to preserve community control, but to prevent the
state agency from being bogged down in paper work over a
multitude of unimportant decisions (115).

Regional Organizatiéhsrié.iéﬁa Use

This important element of'locaiicoﬁttol is echoed by nearly:‘
all advocateé of strong étate governmentai'actiou in land use matters.
There is one other '"quasi-local" level that is also important and
" deserves mention. This is theféiﬁﬁtate or regional orgéniZations
~which have been created to deal w1th prlmérlly land use mﬁtters
Their experlence 1; equally valuable to. future control p;ograms.

_Somg of the better known of theééTsub-Qtate-resource maqﬁgémgnt
organizations are“the (1)lHackenéétkiﬁeadowland.Development Commiséiqﬁ

(New Jersey), controlling use of Iand in an area of meadows encompassing

Lo

”.14'sepératesloéal'gévérnménts; (2) thé'Ean'F%aﬁcisdﬁ5ﬁay'Gonseiﬁdtion'

and Development Commission which can control development within 100




66

feet of the bay; (3) the Twin Cities Meffopolitam Council which can
suspend plans | that are inconsistent with a metropolitan development
guide for the Mlnneapolls St. Paul area‘(116) and (4) the New York
Adirondack Park Aggncy which controls private development within and
adjacent to the A&irondack State park, an area of nearly £four million
acres (117).

Metropolitan or area agénéies have had great difficulty in
developing effective programé;-primatily dﬁe to the lack of popular
support and codperétion. A stﬁdy'by-the National Governorsf Confer-
ence described the most formitabie barrier as '"the concentration of

taxpayers in the suburbs while the beheficiary concentration is in

the core cities" (118).

The Federal Government ang;

and metrqpolitaﬁ wide levels. T@quQdﬁﬁgl Government has_éiléwed

metropolitan planning agencies and more tecently councils

to serve as executers of federal aﬁd‘state programs and toibe the
reclplents of grants‘ln ald (119) ?hefsucCeSSwhaSzbeen‘exﬁreﬁely
marginal, suffering from the problems of apathy, staffing,%intérnal
conflicts, limited authority,‘and.é lack. of institutional-éies to state

government.

"gcvernmental vacuum’ exists at this sub-state level and

whether states will seek to devélop this potentially beneficial

level in the future.is a source of much speculation. It is interest-

ing to note that the A.L.I. model code seems to play down this level,




relying instead on creating an executive department at the state

level which has the interest of the region at heart.
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CHAPTER V . R

CONCLUSL

Achieving the Desired Coﬁpréﬁensiveness

The use of:the land ig Pfoﬁéﬁifﬁéne of -the most basic

concerns to society. Land use directly affects the ‘quality of life.

Few things concern society more. "It is toward the enhancement of the
quality of life that land use plans and policies must be directed.

Enhancement of the quality of lif_é', in fact, Is so wvital

a concept that it must clearly be enunciated and recognized.

It must weave its way all through any development plan.

Programmatically, it relates to the human resources element

of the plan, but in actuality it relates to matters of .

aesthetics, natural beauty, linkages te the past, and hopes .

for the future (120).

If the quality of life is to be.eﬁhanced, planning and programs
must be comprehehsive by providing for_thé optimal intergration of

land, water, air and human resources. A comprehensive approach

requires the commitment of all levels of government and theéir

available resources and energies.

Senator Jackson recognized the need and importance of compre-
hensive coverage in state land use programs and sought to achieve -

this in his earlier bills (8.3354 and S.632). It was to this parti-

culaf.point that a Washington Post editorial supported the Jackson

Bill (S.632) over the Administration's effort (§.992) in 1971.

The fundamental difference between the two bills seems only

semantic, but could, in our view spell success or failure of
the whole effort to bring order into our environment.
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Senator, Jackson 8. b111 calls,for comprehenslve state—W1de
planning ‘based on overa11=econom1c;ﬂ5001a1 and env1ronmental
concerns. It challenges the planners to assure a brighter
-future by bringing our economic and social needs into balance
with the requirements of the natural ecology. The administra-
tion bill would have states focus only in "areas of environmental
concern," the location of key facilities, and use in development
of regional benefit. It does not define critical environmental
concern, key facilities or regional benefit, and thus seems to
us to only be a call to-put out the brush fires. We need more

than that (121).

To develop this éomﬁreﬁéﬁéivéness‘in land use programs, states
must assert their priviieged posiiibn and constitutional authority to
develop programs to confrol'thé uéélof.the land. = This is no easy
task. DPreventing a direct aﬁd.immédiaté‘ascension of states to a
position of dominance in dealings with the various land use conflicts
afe:

(1) the tradition of local aqtpnémy'ih'zoning and planning (122);

(2) the lack of clarity as to thé exact.role of state govern-
ment (123);

(3) the lack of a tradition of intefgovernméntal coopefétion (124);

(4) 1legal entanglements chéllenging the states' authority to
zone (125).

In time, such iﬁpedimgnts*can be washed away. Already there

lished their ability to sucéessfuily implement effective land control

programs. This success draws public attention to, and support for,
state efforts. Greater intergovernmental cooperation and interaction
has been experienced as states exploit their newly discovered potentiél

in deveioping,various policies and+programs.{(126).  Legal complicatiocns
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have been circumvented as states avoid using terms such as ''state
zoning.” ‘Euphemisms, such as ''review capability," "permit process"

and '

'certificatién by the state,” achieve the same end result without
rdnniﬁg afoul of legal stﬁmbling blocks or inciting the public}s
wrath (127). Finally, popular atti;udes toward the use of private
iand are undergoing change.

This changing mood in America was explored recently by a

federal task force on Land Use and Urban Growth. The task force

observed a wide variety of land control measures, from construction

moratoriums to sweeping efforts of state-wide zening, and the reaction
of people to these control devices. Their findings indicated that:

Increasingly, citizens are asking what urban growth will add
to the quality of their lives. They are questioning the way
relatively unconstrained piecemeal urbanization is changing
their communities, and'arg rebelling against the traditional
processes of government and the market place which they believe
have inadequately guided development in the past.

They are measuring new developmental proposals by the extent
which certain criteria (envirommental, social, economic) are
satisfied (128).

The task force recommended that gradually development rights

(the freedom to put up structures .or otherwise commit parcels of land

to a particular use) on private property will be regarded-as "resting

with the community rather than with the property owners""(129). People

~ .
P .

recogniéé thét'protéction and enhancéméﬁt of environméntél ﬁaldes

require that tough restrictions B@ pfaCed on the use of private iaﬁd..
While the weaker impedimentsltaxgﬁfOnger state action.in land

use matteféthili?hefﬁﬁéhéd as@dé;”dfﬂ?f%basqiﬁns; centered around

local autonomy and tradition, are unlikely to give in as easily.




71

The importance of the r01e30frlocal.govetnment and public suppbrt

in any tfﬁe of state program to control land use is well recognized.
For tﬁis reason, states must adopt a strategy which allows for the
gradual assimilation of these elements, To accomplish this, it is
recemmended that states slowly expand their responsibility over

land use throughla series of.seqathial stages. Each stage must
build upon the fouadation of;iatérgoVernmental cooperation developed
in the preceding stageal Thié approaeh-would.calminate in the states
developing a elearly defined, popularly supported, and effectively

implemented state-wide, comprehensive land control program.

Recommendation

This expansion of state resﬁbﬁsibility has been divided- into
three stages. More than three- stages would sacrifice the important

element of f1ex1b111ty,lﬂLandaUseﬂlsﬁtogmdrverse to fall 1nt0 a

H [

,?

e

reglmented“clearly deflned pattern for a11 states toﬂfollow. The

requirements- for each governmental 1eve1 durlng each stage must be

less than three increments

in terms of general guidelines: 1How

would Tremove’ the important aspect of a gradual building of state

. T
" [

responslblllty Each stage allows for“a larger role for ‘the state

at the expense of the traditional'role"assumed.by 1oca1'governments
almost 75 years ago. The three stages are: the ebnéoiidation gtage
{stage I}, the impleﬁentation stage (stage II), and’ the enforcement
stage (stage III). The distinction between the staées relates to
both the role and the extent of coatfol exercised by the staté goﬁern-

ments in relation to the federal and local levels.
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To visually dépict thé-étages of‘deveiopment, picture an area -
of land which includes an urban area, surrounded by suburban growth
located on a‘rivér. Spreading out from the present limits of the
urban area are vast open, non-urban areas of agricultural lands and
forests. These non-urban lands éXténd to a distant mountain range.

Under Stage I_controls, the state would, iﬁ accordance With

federal guidelines, establish th ffauthbrify to contrel land use

over specifically designated ared% qfﬁétitLCaL;qohcernf; These areas would

B T i

be defined’by thé'sf&&e~1eéislaturé£_‘ﬁgr_our purposes;, lgtius,assume

that State "A" designated river cof%idbeEKISOO' each side of ;pe:

ountain ranges (above 2,000ﬂ

banks of all navigable Waterways)a‘

elevation) as areas of critical state éoncern. All other areas in

e

our mentalzpiééﬁ;g W6Liafﬁé iéf€:£;ﬁéléitré&$£ioﬂal‘lsééfﬁaﬁtﬁdrities
to control.

During Stage II, the sfate'wSﬁid'extend its authority to
ineclude the non-urban areas a;'defined.and identified in the state-
wide land use plan adopted during Stage I. State control would be
exercised through a permit or state certification process in which
all development in designated nonfufban areas (i. e. Wooded‘areas,
agricultural lands, wetlands) require state.apprdvalu:-Regidnal
elements would.emefgé as extenéions of the state. Local levels
would still exércise fﬁll contro%%over land uses in urban areas.

In Sﬁage III, the state wquld establish dévélopment criteria
_for urban designated areas. This woﬁld'not deny lécal governmenté

the opportunity to maintain contrel over the bulk of land use decisions.
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It would make all decisions, local and state, subject to the same
guidelines and thereby insure a comprehensiveness and balance in
terms of various social, economic, recreation, aesthetic, physical
development and environmental state-wide needs. Local governments
would be encouraged to meet state requirements. Where local govern-
ments failed to meet guidelines, states would exercise total control
until leocal governments established a land use program incorporating
state puidelines. In urban, non-urban and critical designated areas
where local levels met or surpassed state guidelines, states would
play a passive role. In this way, the state provides an incentive
to local governments to develop a comprehensiveness and area perspec-
tive in their land use decisions.

Every effort should be made to keep land use decisions at the
local level. Even where local governments fail to meet the states'
minimum guidelines and states are required to assert control, input
from local officials, planning agencies and citizens must be encouraged.
This gradual three stage sequence will result in:

(1) the development of a comprehensive land use control
capability administered at the state level;

(2) the promotion of cooperation between various levels of
government in the planning and management of an issue affecting the
well being of all the citizens of the state;

(3) permitting an orderly, evolutionary revision or phgsing
out of traditionally accepted institutional devices and techniques

which were proven to be ineffective in dealing with the complex
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issues of land use; and

(4) the return of responsibility for land use matters, the
planning, management and control, to the states where it ultimately
belongs due to the states' inherent powers and strategic position.

To understand this sequential transfer of land use control from
its traditional resting place with local governments to its preferred
location with state governments, it is necessary to examine the

specifics of each stage of the sequence.

Stage I, The Consclidation Period

This first stage of the process begins with the passage of the
national land use legislation. Stage I is complete when the state
achieves the minimum directives of the National Land Use Act. During
this time period, the following steps should be undertaken.

The Federal Level

It is here that the establishment of the national land use
program emanates. This level is a pivotal entity in Stage I. It
outlines the ground rules and provides the impetus for future action
by all levels of government.

During Stage I, the Federal Government should implement and
formalize the policy directives outlined in the Wational Land Use
Act. This would require that the Federal Government:

(1) establish a grant-in-aid program to assist state and local
governments and agencies to hire and train the personnel required to
establish and implement the various state land use programs and provide
broad guidelines for states to follow in the development of land use

programs ;
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(2) undertake to cobrdiﬁate thé planning and management of
all federal lands and; together with state and local governments,
the‘planning and managemenﬁ of 1éﬁdé adjacent ﬁo federal lands;

(3) establish within a Iine agenby of the Federal Governmént,
an Office of Land Use Policy which will':eview state-wide planning
processes and state land use pfogfams for éonformity with the‘act;

It should also assist in the tobrdination'of activifies‘of federal-
agencies with state land use pfogramé; and

&) eﬁcburage aﬁd aséiSt.theIStateS'to more effectively exercise
their Constitutional respbnsibilitiés for planning and maﬁagément of
their land base. The Federal Government, through technical help,
iﬁcentives and sanctions, can do-much-to insure states do not lag
in the adoption of land éontroi programs; Through inter-governmental
COopergtion, economiéally, socialiy and environmentally sound uses
'.of thé nation's vital land réso;rces-can be achieved.

The State Level

During Stage I, states must:

(1) develop a plaﬁning process. This Woﬁld inclu@e assigning
the planning function to an office of state government; éstablishing
statéfwide goals in térmsrof‘ggogtﬁg-development_and other_factors'
related to land uSeé gnd a@oﬁtio; ofwa_sfafé-widé lan&Fﬁég plan which
includes,state responéibiiily‘f;;?pgotgéti;ﬁ of"éreaéJEF%WStatg-wide
critical concern" ;ﬁ coﬁformanceﬁﬁikﬁﬁthéxéuidelines in the fedetal act.

' Maférspecifically, the prab;s;miﬁleves:
(é) the preparation.and caﬁfiﬁﬂ;ﬁé‘revision of a state-wide

inventory of land and’' natural resources of ‘the state. ThHe state
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should also survey various demﬁgréphic and.economic factors including
shifts, densities and trends in popuiation, economic characteristics,
indiéators and projections;

(b) .pfojections concerﬁing,the nature and quantity of land
needed and suited for future use, as well as establishing priorities
in: recreation, natural resources, energy transmission, transportationm,
new towns, industry and commefce;'health, education, governmental
:servibes,-urban areas and revitalizing existiﬁg communitiés;

(¢) preparation and cdntinuing-revision of an.inventpry of
public and private instifutional aﬁd~financia1 resources available
for land use plahning-and manégement within the state and of state
-and local projects having more.th&h*loCal COncern;

(d) identify and designate areas of state-wide critical

Ete

concern, large scale developmeht;“lanq-q§g having regional impact and

key facilities; (@hese four-.categories will meet minimum fedexal

guidelimes.)? ' s AR

(e): .establish a state level 1d‘use planning agency of'iapd

use commission which would have aﬁﬁhp yf£0r developing the state-wide

-t

land use program.and coordinating the planning and implementation

stages of thevcé;lroi é%%brtfkiBOio 'Thé 1%é§tidﬁ éfifhishagenéyraill
vary with the peculiarities of each state.-'Aﬁ'independent commission
offers‘prOtection'from the agency begoming too ciosely involved with a
single fpcus line agency (131). The thrust of commission efforts should

be broad and comprehensive oxr the land use program will become too

limited in its applicatien;
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(f) interchange land use planning information and data among
state agencies and local governments, as well as other states and
interstate agencies. This is important if the advances and success-
ful experiences of states are then to become widespread. The sﬁates
are able to pick and choose from the various alternatives‘and mold
other states' actions to adapt to their own situation. Such an inter-
change will also be important in resolving any interstate land use
conflicts (132).

(2) establish a joint state-local sponsored system of regional
area planning commissions. Where such systems already exist, states
must develop the effectiveness of these regional units. These sub-
state elements will play an extremely importané role in land use
matters in both the present stage and future stages-

These area planning-coﬁmissions serve to:

(a) play the role of intermediary between state and local
levels. They are important transition links iﬁ the transfer of
previous.local responsibility over land use back to the stéte govern=
ments. By including local officialé on such area commissions, the
value of area-wide perspective,is transferred direetly to local
governments. It provides-lbéal go;ernments with the capability to
realize first hand thé inadequacies-of indépendent, isolated action
in dealing with land use matters;

(b) develop.a working rappart and.intercooperation between
state and local levels. Many states with regional or area_planning

commissions have not achieved the desired degree of success. This is
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becatse the role of these area commissions, and the responsibilities
of state and local governments to-these commissions, have rarely been

quantified. To be effective, state mu$ﬁxé5§§b1§sh firm rules for
the membershipy .methods. of financing and the handling;of administrative

matters by thesé commissions. s

(3) experiment with variog control techniques at thé-:‘

state and local levels. Stétes caﬁ4grddﬁﬁ11y reassert state res-
ponsibilitygOéé%fiaﬁéfﬁée~by:;_ééfébf;éhinéﬁ@:diﬁectgpbgtrol program
over areas of critical state-wide concern, and by testing the effec-
tiveness of untried deviceé inrcooperatiﬁn with local govermmental
efforts. |

States during Stage I should encourage local governments to

experiment with devices such as tax incentives, density incentives and

public land assembly schemes to either limit growth, or where growth
is desirable, to foster acceptable types, styles and patterns of
new development (133).

In the same way that the states act as laboratories fbr-federal
legislation, municipalities can perform a similar se;vice to state
governments. States can adopt, on a state-wide basis, control deviﬁes
with which local governments experience success. This might result.
from revising traditional control methods such as zoning, subdivision
regulations, the officiél map, building codes and capitgl investment,
or.from newer less traditional centrol procedures. ‘These more innova-
tive techniques might include: ‘impact zoning (134), Scenié easements

(135), land banks (136), private party action (137), "no zoning" (138),




above.

T

(4)k'uﬂéeéfaﬂg;;h;éxtéééfﬁé‘ﬁu iic'inférmgtiaﬁ’ﬁfbéfiﬁ Eo ﬂeep
citizens informed of state activity (present and future) in land use
matters. The support which Vefmontér§ have shown to effotﬁs to
develop a ceordinated and cdmﬁrehénsive land use control system at
the state 1eVel is attributed laréeiy.tq the public information
| campaign by the State (140).

States, by keeping'péople.infofmed énd up to date as to the

latest activity, are.able to &ispéil'pdpular misconceptions about
- state involvement. Recognition of thé-important value of citizen
interest and support is a key element in winning legislative approval.
and local governmenfal éupport. These are both vital features in
enforcing any state program.

By wofking through existing institutions, and by allowing local
governments to continue to make the bulk of the land use decisions |
during Stage I, states can become invited guésts'intd the land use
control process. Citizen: support is a fundamental element in
developing'cooperation with and respect for the state by 1qca1 govern~
ment levels. For the state to win such supporf_invoiﬁgs patience;
respect for popular opinion, and a recognition'oflCitizen needs,
values and théir desire for enhéncement in the quality of life.

(5) adoption of a state-wide land usé plan, draf;ed'by the
state land use board with input from state, regional and local

planning agencies, officials and citizens. It is important that at
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the earliest possible.date, a land use plan be implemented. This is.
to allow the maximum number of decisions on land use to be made with
reliance en such a plan. Since time is an important element, the
Stage I plan should be an "intérim plan.”™ It should do little more
than describe broad categories and-identify areas of state-ﬁide
environmental concern.

During this stage, the plan'shouid be gradually elaborated to
include policy statements and more defined guidelines which local
governments should use as a basis for making their planning decisions
'governiﬁg future- development (141). The state-wide land use.plan
could be combined with other functional plans to provide the necessary
degree of coverage. The important element is that local and state
décisions on land use be based::upon the plan.

Requests for variances, by landOWners, from the adopted 1and
use plan would be subject to locél aﬁpeal bodies until a state system
for enforcement is formally eéﬁabiished. The amount of state regula-
tion &uring this phase, outsidé:pf areas.designated by the federal act,
consgists primarily of establishing standards with reliance-on enforce-

ment by local governments and the courts (142).

Stage 11, The Impléﬁeﬁtqt;pn Period
Stage II in thig séquentiali. expansion of”state'éﬁthority and

responsibility’ié'the“implementatiqn;ﬁétiod, During this' stage, states

should consolidate their positio@‘and:activate their land control

I

program.

The time=table for complianceﬂwill vary greatly due to the

i
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diversity of needs in the indiﬁiduél states and the speed at which
,they accomplish the features,of_Stage I. States must delay long
 enough so that the transition from Stége I occurs smbothly and not
dnly with the acquiesence of the local governments and citizené;
but at their insistence.
During Stage II, the states-estéblish their role as the key
.dctors in the land control procéss. The Federal Govefnment's role
is relegated to supervisory review of state activity, and the planning.
and management of the lands included'in'the federal domain. The
Federal Government's chief rolé is providing an impetus for state
action. Local governmeﬁts will continue to pérform the bulk of land
use decision, but more as pawns of the state government than indepen-
dent entities.
States should:
(1) adopt a permanent land:-use plan ﬁhich divides all the
state into three broad land use categorigs: lurpan, ndﬁ;ufban, and
" areas unsuited oflanY'typé'of deﬁélopmént. .Tﬁfsllattéf éétegory is
_principally ;geaé of critical enyi}énmgnt?i and state-wide‘Cdﬁ;érg,
identified in Stage I. ' : |
| These broaﬂ areas wduld beraelinééfed by the_state land use
agency baééd'upbg anaEigiy of éritgrié (i. e: Iegfs@atively‘détéfmined
areas of c:itical concern, population densities, structﬁres per acre,
projections of future needs, incorporated areas). The state would
continue to exercise total control over areas of critical éoqcern

and extend its dominant influence te areas classified as non-urban.
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technical assistance to areascommissions through use of' "specialists.
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Non-urban would be primarily those areas sparsely settled, agricultural
lands, wooded areas and wetlands. State control would be exercised
through a permit system.

During this stage the permit system, or certification system,

would be jointly administered by state agencies and regional planning

commissions. These commissions wculd be beefed up versions of the
area planning agenéies established in Stage I. The Beefing up would
come about through a combinatibn:of measures . These-couldjinciude:

(a) expanding the state's share of the commission's bperating
budget;

(b) empowering the Governor to appéint one member on the

h,
R
"

o X TR ’ e ‘s
" commission to serve as a ''state spokesman' and direct liaison to

state government; or

poi

(c) expand theyét?té.ﬁﬁanning agéncy to enable it to provide

- .
L 1
P>

Theseﬁ?fagé.specialgstSquu1d~gid iﬁﬁﬁrqﬁfém‘areas suéh as plan
formulétion, data cﬁllé&£ioﬁ Eiphpiques,lprogramming, budgeting, and
community relatiqns. o
These commissions would bééoﬁe adﬁiﬁistrative extensions of

the state and gradually assume the re§ponsibility'of'teSting proposed
developmental activity against the state guidelines, and authorizing
development in non-urban areas.whgn criteria are met.

| Under the certification system, all types.of development of
sufficient size éﬂd.located within designated non;urban areas or areas

of critical state-wide concern would be subjected to state agency
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review fof’cbhformancé with state guidelines (i. e. health, environ-
ment, safety, sqil characteristics). The district commission would
review all development'for'coﬁformance with guidelines eﬁumerétéd.in,
the state 1and‘use plan. Certifiﬁétign for dévelopment would relate
the need for the consumption of additional land to‘pbpulatibn growth
and employment trends and needs. It would also provide for the estab-
lishment 6f standards énd the deiivery of public services based on

the availability of financial sources to develop and maintain these
facilities and services (143).

The extent of state,aﬁd'fegionéi agency involvement would be in
direct proportion to the extent of iqcél tand control programs. State
criteria would be esfablishgd whichflocalfgoVernments must follow.
Where they did'ﬁot, the state would take over this function until local
elements acted accordingly.

The development of a state.agency review process can be accom-
plished by executive action by the Governor. Ip many cases, it would
‘simply involve cboraiﬁatiﬁg:a';erieﬁ bfﬁéppérentiy'unfélated permit

_ programs into one, engompé$3iﬁg state effort (144). The Governor is
=‘én important character in t£éV¢feation of an effective land qontrol
éfﬁ?rﬁ. He wields,trémeﬁhgﬁs“ﬁower. His potentialiin initiating
activigﬁ,jh&spPOIit%Cal and philosophical aﬁfitudes tdﬁérd state )
planniné“prograﬁs, and his felationshipsuwith county and local offiéials
“are of great importance in thé“effectiveneSs of state efforts in land
use matters.

(2) employ effective land control devices and techniques proven
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successfﬁl during Stage I. They Sh9u1d be encouraged on a state-wide

~basis. In some cases these cquld'be joint efforts by state-local
governmental bodies. More likely they will be locally initiated and
enforced. States have been successful in selected state-wide programs
such as public land assemblf (145), incentives (146) and revised
taxing policies (147).

(3) continue to maké uge of all communication média to Reep
the public informed and concefned over_the land use issue. A "backlash"
by the public has been experienced in states that seized control over
land use in an extremely brief time:(148), It is unlikely that a

“backlash would occur where state involvement is gradual. One reason
might be that a gradual assumption of state responsibility for land use
results in.a less noticeable or fahgible indication of sfate activity
which an aroused citizenry or legislature can attack.

The gradual sequence faces the common objection that people
will.iose interest an&_with it the.chance to convincé the staté legisla-
ture of the need for an extensive land control program (149). For
this reason, it is impprtant that the public information campaign not

be reduced, as state involvement expands, but rather be enlarged.

Stage III, The Enféfcemént.Stage
Stage III is the enforcement étége, the final step iﬁ this
.sequential pattern. The effectivenessﬂreliés tg;ally on the program
as“develbﬁédlduring”éhé eéfig'gt5geéi 7%ﬁfé'£an;i3§£ége is'nOthing
more than a.time to sit:£é§ﬁ$and reap the harvest of the yéars.of

- development. Early in:;higréfdée,'the state should extend its éontrol
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.

 ‘to the urban areas. 0ngé-fhi§jﬂ%s been accomplished, the development

df}éVCGmprehensive'aspeét‘bpﬁtﬁe control program can become possible.
in Stage 11T states willi.

" (1) - extend their permit:and district review capability to

‘all development in urban designated areas where local governments

fail to meet state established guidelines (for development in urban
areas)s Wﬁére guidelines are mgt? direct state control will be
limited to developments of sufficient size. With the inclusion of
urban areas under the states'’ control, coverage beéomes state-wide
with the exception of federal 1ands:

The'expansibn of stafe contr@l tq'eover ali 1and_use matters
allowsrthe state to tackle the important ufban land use issues, the
most complex in terms of the-interrelationsbips-of cbnflicting
factors. Within the web of urbanizafion, municipai, metropolitan
and state governments must seek out solutions to lssues of_ﬁealth,
environment, industrial growth, housing, urban blight, mass ttansit,
energy, and aesthetics. Until the state land use:controi program
becomes involved with the problems of the urban areas, comprehensiveneés
is impossible.

Years ago,.land use pianning-was primarily geared for economic
development. More reéently, it has changed coﬁrse to a concern for
natural systems and environmental propectionu‘ The real value of an
efféctive program is not simply altéring.qne sing}e purpose fenture
so that it adapts to another single.pnrpbsé venture. A land use

program must serve as a mechanism to implement multiple objectives.
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“In.this way, it becomes comprehensive (150). Not any should the
progfam be comprehensive.in scope, but comprehensive in application.
There has to be the balance to which Senator Jéckson refers. One
issue cannot predominate to the detfiment‘of another.

’*5‘(2)‘épa£éei'dh£ tafiﬁcéliépéfregléﬁér'12%@1;'a2greater share

\ ‘ of responsibility ove;,dﬁ%équment control. The states having:

centralized their control é%paéility should delegatergreater authority

i, i

¢ ito .the regional commissions.and local governments.,

F

size of deve10pments'subjectf%gdfhe state permit system and area
commission review. During Stages I and II, local levels witnessed
thé state consolidating the land control program. Through cooperative
efforts develeped during these stages, local officials and municipal
agencies became exposed to the elements of the cqntroi program as
well as the valuerof area perspective and comprehensiveness.

Ideally, by Stage III, lecal governments would have developed.
an ability not only to meet state guidelines but establish thgir own
criteria to govern local development. This fine tuning of state

guidelines to be more adaptive to local conditions would allow for

moré flexibility in the process without sacrificing state-wide needs.
il By extending to local governments a greater role in the day
| : to day decisions, the state land use administrative machinery would

be in a position to concentrate on monitoring the enforcement

aspects of the plan. Local governments will likely be extremely
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effeétive in édministering andwgnfofcing-state guidelines and adhering
- to state land use policies. _In.the same way that states ére going
well beyond the minimum‘guideliﬁés béing discussed for the national
land use legislation, local governments ﬁill no doubt assume a very
aggressive posture in enforcing énd”adminigtering'their own guidelinés,
'once given the opportunity by the staﬁe;government.

Regional levels would sefve‘as.on scene obéervers and superﬁisors
of local governmenfal activity, in$uring compliance withsstate criteria,
but serving more as advisory, poliéf formulation and éppellate bodies

fthan:iecisidﬁ‘maker§.rwAreﬁ-cpmmfﬁsién geviéijouldjbeglimited_to only
the very large scale devglppmen£ during this stage. (Determination of
large scale developmenf Wéﬁld:b;;ubto.ipdividual states.) - These
“regional units would sngé"és pégsiVE monitors of all local level
activify._;Ihey would be'inéluded in agyﬂlggglif'adminisféred permiﬁ_
review.proéess. nggionqi unifsﬁﬁould ﬁ;ggést to local officials that
a decision be reconsidered whiébﬁmight_have detrimerital impact or fall
short of the minimum state guidelines. Only when the local government
falled to properly reconsider an iésue woﬁld the regional commission
exércise the stateis'politicai muscle and enjoin the develqpment until-
the state board schedules.a'hearing.and makeé a final decision.

The sgate, through inéremental_change, would develop a consolidated
land control effort. Implementétibn pf the process ﬁould be carried out
through joint efforts by state, regional énd local governments. The
enforcement would be left primarily to the local governments. The

state and regional elements would act in a passive but supervisory
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status. At no time would the states abandon overall responsibility
for the various. programs.

,.Each level would be in a poaitioﬁ to exercise as much initiative
as they wanted provided their action was in aqcérd‘with minimum guidelines
established for that level. Staté, regional and 1oca1'governmental
activity would all‘be subject to'guidelihes.- The-requifements would
become more specific or refined as you progeed down the ladder of the
federal system. Federal guidelines'to states would be extremely broad.
State guidelines to regional and local levels would be more spécific.
Any guidelines adopted at regional and local levels to guide decision-
making at those levels would be even more tailored to the area.

| Compliance at each level should be primarily assured through
use of incentives at the sub-state_levél, with penalties only to
insure that the more speéific guidelines at each succeeding level are
met. The goal is for compréhensiveness:and this requires total parti-
cipa;ign.‘,ﬁgch,leyelishguld strive%for Qbalange" in-p1aying its own
role and iﬁ éppiying;the contréllpfécess. In a&ditioﬁ, each level can
serve as a check upon%d;her:1¢vels to insure all factors (environmental,

:_spcial, economic and physﬁcal)“are being considered.

Summary
N LR s

The suggéétibh:ofiéééquéntiaiébﬁéioé for state aét}on may or
may not be as efféctivé as eggiéf%ned in'overcoming the institutional
bloﬁks to state action. The important element is that whatever specific
devices the state chooses to employ, it must be geared to the workings

of the political process, that mystical series of interrelated events
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and occurrences that make our sy§tem.of-government tick.

At the outset, it was mgntioﬁéd‘that this thesis was to examine
the political process, as well as to explore the land use issue.

Very little attention ﬁas.directly given to the'typeé of prograﬁs
available, or the specific toolé'to'Carry out certain programs.
‘Instead, an attempt was madé to examine the levels of government;
to understand their'roie and fespphsibilitf*in the land use issue;_
and based upon these findings, to offef a recommended course of
“action. . that would allow states to ré-eStablish their vital role
in theiiand use issue.

The common thread which was‘seeﬁ thrbﬁghoﬁt the various state
programs examined and any historical glances'at.earlier deveiopments
is that most successful effiorts are tﬁosE*which developed in a
methodical, step-by-step pfodeés.. It ﬁay take longer to achieve
a desired goal but the long term gffgctivenessxof a p;ogram is the
most important consideration. People‘qnd"goVefnments'aré desirous
of finding answers to complex problems that‘have“beén developing over
a long period of time. Rarely have solutions arrived at suddenly,
proven effectivé. L%nd use is no different.

The specific course of action is up to the states. They must

"

build upen the experiences of others :in terms of both'avoidiﬁg problem
'Eréas:and impleméntiné'apptopriaﬁe”ﬁeché sms. ‘They must decide the

type and location for-théusﬁéfe land coentrol agency and what powers

“it shall exercise. The;sthtéﬁmdst settle any legal and constitutional
‘issues which might hinder. the”launching of a land control effort. The

P Ly
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) state must gradually résp ve Ehé igsue of intergovernmental roles and

'cénfliéts.ﬁ But first and foremost, the state'mﬁst-mqggga clear
assessment’ of its needs and 2 firm cofimitmént to the development of

a comprehensive land use prog;aﬂﬂﬁhat will result in the enhancement

of the quality of life for all its citizens.
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' SENATE 924
LAND USE POLICY & PLANNING ASSISTANCE ACT OF 1973

Section-by-Section. Analysis
TITLE I - Findings, Policy and Purpose
SEC. 101. Congress recognizes in this section that there is a

national interest in promoting better land use planning and decision-

. making: - The section lists ‘some of the factors which eoften cause land

v, -
CT e

use decisions to be made on_the basis of'expediency and short term

<L g

economic considerations withou

‘recognizing the real impacts. The

section lists some of,fﬁe ndesirable results.,

f%ECSF;IOZ and 103.'”ﬁec1aratiqp ofmﬁolieﬁ and Pur}ose.

e

ﬁihe Polieﬁ'eﬁdfpe;5ose Q£ the Act is two fold: (a) to promote

‘the Nation's well-being by begﬁer;blehning'the use of its national lands

and water resource heritage and (b) to assist and encourage each state

to improve its land use planning and decision-making processes. This

reflects the joint responsibility under the Federal system. Land use

planning and management is primarily e state responsibility. However,

because of the national importance of ra;ional land use and_becauee the
nafural systems on which all life depends do not recognize state boun-

daries, the Federal Government has aﬁ important responsibility_for

coordinating and assisting the States' efforts.

RN

TITLE ITI - *

SEC. 201. Program Development Grantse.
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Authorizes the Secretary of ﬁhe‘Intéfior to make not more than
two annuél grants to each state to assisf that state in developing a .
iand use program meeting the réquifements set forth in Sectioﬁ 202
of this Act. Grants can not exceed 66 2/3 percent of cost of program
development. |

‘SEC. 202. Program Maﬁégemént Grants.

States that develop a land use program are eligible to receive
annual grants to assist in the management of the program. States mﬁst
establish a planning process, design;tefa land use planning agency at
the state level and develop'methbds_to reassert state control over iand
use decisions of greater thaﬁ"loéal-significance. The bill sets forth
four areas where the state must exercise control over such décisions:

1. Areas of critical environmental concern such as beaches,

wetlands and flood plains.: Any area where uncontrolled development

“could cause irreversible damage to'impqrtantrnafural systems or

historic, cultural or aesthetic values. It also includes areas where
uncontrolled developmént'déuid‘unreasonably endanger life or property
as a result of natural'hézar&sfiike floods andiea;tbQﬁékéé.

2. Areas impacted by "key facilities:," which is defined as

public;facilitiéé.which:téﬁditéiinduééﬁgnpwth andidgvelgpmeht éf more

than local significance. Hiéﬁgé&ﬁ% highway interqﬁaﬁgeé.ana.airporté

are .good examples .of facilities‘whiéh tgnd to attract rapidAdéyeloﬁment.
3. Large scale develoﬁment; such aé 1argé ;esiden;ial subdivisions

or other private development which can have an im@act_outéide of the

local jurisdiection in which it is located. This also includes new
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communities.

4. Areas proposed for deVelopment of regional benefit. This
includes such facilities as Waste‘ttéatment plants, and low income
housing, the benefits of whiéh to a broader community outweigh the
detriment to the émallef community which may seek to exclude it.

The state may chbdse.to'exercise'its control over the decisions
which it decides fall into these four areas either by direct control
or by a précedufe for reviewing idcal'decisions. Federal lands and
Indian trust lands are excluded by definition from these fogr areas.

The Sécretary must be satisfied that the étate program covers-
areas which are of critical eﬁvirqnméntéi goncérn to the natien and
‘must have procedures to prevent action with respect to‘thoserareas
which is in disregard of the pblicy, purpose and requirements of the
state’'s land use program.

Subééctipn 202 (a) (6) feqdires that all state and local agency
programs and services which significaﬁéli'affect.land use be consistent
with-an approved state 1anﬂ use prograﬁ. This prdﬁision will faceilitate
improvement of both the planningICapability as well. as the:régulatory

process.

SEC. 203. Federal Review~and'DéterminatiOn“bf Grant'Eligibilitv.

oo R I PR R TRty e 5 S . L . o e eq ad e
~ .The gection provides that!in deteimining state eligibility for

a grant the Secretary shall consult with and consider the views. of

EEN

‘other Federal agencies. fiﬁﬂdlgo.provides that he must act within six

:mentﬁs and establishesfprdéedures for a state to revise its plan.

1
o

A

PR . PRI . '
k8 - ‘. ! ¥ s H
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SEC. 204. Consisténcy of Federal Actions with State Land Use
Programs

This section requires that Federal projects and activities
significantly affecting land use must be censistent with approved
state land use programs which meet the requirements for receiving
a management grant under section 202. This provision gives the
states a means of influencing Federal activities in the state,
including those on Federal lands where they impact non-Federal lands
covered by the state land use program. It includes Federal permit
and license programs as well as projects assisted with Federal funds.
The only exception would be where the President or his delegate
determines an overriding Natiopal interest.

State or local agencies applying for Federal funds must report
whether the state land use planning agency or the Governor conslders
the proposed project to be consistent withothe State Land Use Program.

SEC. 205. Federal Actions in the Ahsence of State Eligibili;v.

'

If a state fails to establish or maintain eligibility for grants
under the Act the following consequences may occur:

(a) It will not receive further grants under the Act.

(b} After three years from enactment, Federal agencies may not
take any major action significantly affecting the use of pon-Fedefal
lands in that state without having first heid a public hearing in that
state at least 180 days in advance of the proposed action to explore
the land use impact based on the considerations set forth in section 202.

However, where the Federal agency affected has not already

established procedures involving public hearings with opportunities
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for public participatien in the agency decision-making process and
preparation of a detailed statement, then it is intended that this
established procedure be followed concerning the effect of the
proposed action on land use under this section or concerning con-
sistency with land use programs under section 204,

(¢) After June 30, 1976, the State shall lose in the next
fiscal year seven percent of the Federal funds that it would otherwise
receive for airport development, highway construction, and recreation
area écqu{sition and development. If the ineligiﬁility persists
beyond June 30, 1977, and June 30, 1978, the loss shall be 14 percent
and 21 percent respectively in the next fiscal year.- Highways, ‘
airports and major recreation facilitiesrare major determinants of
state and regional land use patterns; this provision would require the -
states to develop and manage a land use program as an additional
requirement for receiwving Federal funds for these purposes.

TITLE III - Administration of Land Use Policy

SEC. 301. National Advisory Board on Land Use Policy.

This Advisory Board, composed of representatives of gertain
designated Federal agencies plus other undesignated agenciles as the
Secretary may request in particular circumstances, is designed to
relate the policies and programs developed under the Act to the programs
of the warious Federal agencieS‘and vice versa.

SEC. 302. Interstate Coordination.

This section is intended to encourage the use of interstate

organizations to implement those aspects of a state's land use program
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which involve issues which cross étate boundaries or where greater
efficiency may be achieved. Subsection (a) authorizes_states to
allotate a portion of the Federal grant made under this Act to such
interstate entities.
TITLE IV. General

SEC. 401. Definitions.

The most significant definitions are: 'areas of critical -
environmental concern," "key facilities,'" "development and land use of
regional benefit" and '"large scale development.” These terms, as used

in section 202 define the categories of land use decisions which have

more than local significance and over which the state must assert control.

SEC. 402, gGuidelines.

This section authorized the President to designate an agency to
issue guidelines to assist the Federal agencies in carrying out the
requireménts of the Act.

SEC. 403. Biennial RebOr;.

This section requires the Secretary to report-biennially to the
President and Congress on land resources and land use problems, current
and emerging.

SEC. 404. Utilization of Personnel.

This section authorizes any Federal agency, upon request by the
Secretary, to furnish information or to detail personnel for temporary
duty.

SEC. 405. Technical Assistance.

The Secretary may provide technical assistance to states in the

performance of their functicons under the Act.
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SEC. 406. Hearings and Records.

This section authorizes the Secretary to hold hearings and
requires him to do so if he determines that a state is ineligible
for a grant.

SEC. 407. Financial Recerds.

This section requires wvarious reports and records to be kept

and made available by the grant recipients.

SEC. 408. Authorization of Appropriations.

This section authorizes the appropriation for. grants of $40
million in each of the first two fiscal years following enactment
and $30 million in the third through fifth fiscal years following
enactment.

SEC. 409 authorizes $10 million in each of the five fiscal
years following enactment for administration.

SEC. 410. Effect on Existing Laws.

This section provides that nothing in the Act shall be construed
to change various specified existing authorities including the enforce-
ment of air, water and other pollution standards established pursuant
to Federal law or constitute a policy.prohibiting states from imposing
a greater degree oficontrol over land use development under its juris-
diction than is required by the Act. The standards and procedures for
enforcement established pursuant to the Federal Water Pollutiog Control
Act, the Clean Air Act and other Federal pollution control laws would

be controlling over a state's land use program established under the Act.




99

LITERATURE CITED

U. S. Congress. Senate.. National %Land Use Policy, Interior
and Insular Affairs Committee (Washington D. C. U. S. Government
Printing Office, April 1972) p. 21. (Committee Print)

2Editorial. Washington Post, November 20, 1971, "Second America."”

3From a speech given by Vice President Hubert H. Humphrey  to
a symposium on "Communities of Tomorrow,' Department of State,
December 11, 1967.

4Wolf Von Eckardt. “American Makes Her Own Enemy,"” Atlanta
Journal, June 9, 1973, p. 2-A.

5Speech by Orville Freeman, Secretary of Agriculture. Reprinted
in National Growth and Its Distribution (Washington D. C. Community
Resources Institute, 1967) p. 3.

6Ibid.

7R.eference to latest efforts within United States to curb popula-
tion growth. Department of Commerce {(Bureau of Census) has revealed
that Americans have succeeded in lowering the birth rate below the

level needed to assure "zero population growth.'" (Op. cit. Von Eckhardt).
8Ibid. Humphrey.
9Ibid. Committee Print p. 21.
10

Fred Bosselman. The Quiet Revolution in_Lgnd Use Control,
Council on Envirommental Quality (Washington: U. §. Government Printing
Office, 1971).

lA review of selected legislation, statements and actions
pertinent to land use policy reveals a similar pattern of .development
of federal programs. Committee Print on Land Use Policy, pp 39-53.

'128ee section by section analysis of Administration Bill, Appendix.

3James Maxwell. "Yes to Revenue Sharing' American Review,
March 21, 1972, p. 341.
14

Ibid. Committee Print. p. 39-42.




100

15Clerk, U. S. Congress. Ibid. Committee Print. p. 59.

161414, Committee Print. p. 39.

IR I A ‘
William S. James.  "A Resurgence of State Power.'" State
Government. Autumn, 1971. p. 229.

181bid. Committee Print, p. 77-78.

9 iy .
1 U. S. Congress, Senate Bill 268 93rd Congress lst Session;
U. S. Congress Senate Bill 924. 93rd Congress lst Session.

0

Conversation with Steven Quarles, Special Counsel. Senate
Committee on Interior and Insular Affairs and Charles Conklin,
Counsel, House Committee on Interior and Insular Affairs.

1Senator Henry M. Jackson. Excefpts from a speech September,
1970, following hearings on 85.3354. Committee Print, p. 6.

2200ngressional.Ouarterlz. (Washington D. C.: Congressional
Ouarterly, Inc., 1970) June 5, 1970, p. 1502.

23The issue on the minds of Congressmen at the time was the
Everglades Jetport controversy. In June 1969, the Senate Interior
Committee held hearings which vividly depicted the cross purposes
at which federal agencies were operating. The federal areas were
flood control, airport development and national park and recreation
systems. The ignorance to the gelf-defeating and environmentally
destructive land use impacts, which these agencies exhibited, pointed .
out the need for comprehensive programs.

24Congressional OQuarterly. January 1, 1971, p. 21.
25

Ibid. Committee Print. National Land Use. p. 27.

Peter Borelli, Sierra Club. Congressional Quarterly, July 17,
1970. - p. 1799,

7 . , . .
2 Lynton Caldwell, Indiana University. Congressional Quarterly,

April 3, 1970, p. 909,

8
: Russell Train, Chairman, Council on Environmental Quality.
Congressional Quarterly, May 15, 1970, p. 1290.

ZQCongressiOnal_Qggrterlv, January 1, 1971, p. 21.

0
3 Ibid. Committee Print. National Land Use Policy, p. 28.

31U. 5. Congress. Senate. Land Use Policy and Planning”

Assistance Act.  Committee on Interior and Insular Affairs. §.268.
Part I (Washington: U. S. Government Printing Office, April 1973), p. 127.




101

32Ibid. Committee Print. National Land Use. p. 191.
U. S. Senate Bill 992. '

3Testimony on both bills. - Committee Print. National Land
USE_. P 27_38.

3-'I'FU-'S. Senate Bills S.2584 and S$.3177 Senator Mathias and

Senator Allott, respectively.

35The Public Land Policy Acts 8.2450 and. S5.3175.

36Ibid. Committee Print; Land Use Policy and Planning Assistance
Act. p. 159. -

37Section 104 (a) (3) U. S. Senate Bill 992 Amended, March 6,
1972.

38Section 107. Senate Bill 992 Amended.

39U. S. Congress Committee Print. S§5.268.- p. 149-150.

40Letter to the Editor from Senator Henry M. Jackson. Washingtom
Post, December 28, 1971.

41Ibid. Committee Print. National Land Use, April 1972.

P- 25.

42Ibid. Committee Print. Land Use Policy and Planning Assistance

Act, May 1973. p. 84.

43Rutgers, The State University. The Role of the States in
Solving Urban Problems. Center for Urban Social Science Research.
(New Brunswick, N. J.: Rutgers University, December 1969), p. 9.

44Congress_ional Quarterly. (Washington: Congressional
Quartersly, Inc. June 1972)

4SConversation with Steven Quarles, April 20, 1973.

46Congressiona‘1 Record, January 9, 1973. National Land Use
Policy, p. 59. '

47Congressional Quarterly, Februafy 10, 1973, p. 321. Comment
by Russell Train, Chairman, Council of Environmental Quality.

8Conversation with Robert Weaver, U. S. Department of Interior,
April 25, 1973.

49Ibid. .Congressional Record, January 9, 1973,




102

0 . ' : .
3 "Commission on Intergovermmental Relations" (Kestnbaum)

Final Report (Washington: Government Printing Office, 1955).

51Rita Kaunitz. - "The Emergence of States in Urban Affairs."
Urban Planning in Transition. (New York: Grossman Publishers,
1970) p. 105.

52William Whyte. “The Last Landscape (Doubleday and Company
New York: Doubleday and Company, 1968), p. 52.

53Jacob Beuscher. Land Use: Cases and Materials. (St. Paul:
West Publishing Company, 1969) pp. 8-15.

548tewart Udall. The Ouiet Crisis {New York: -Holt, Rinehart
and Winston, 1963).

5A.lexisDeTocqueville. Democracy in America (Harper & Row,
New York, 1966) p. 744-745.

56Hadacheck v.. Sebastian. U. S5..Supreme Court 1915, 239
Us 39. .

57Ibid. Committee Print. -Land Use Policy and Plaﬁning"
Assistance Act. 1973 p. 58.

8Richard Rubino. The States' Role in Land Resource Management.
(Lexington, Ky.: The Council of State Governments, 1972) p. 3.

59Daniel R. Mandelker. The Zoning Dilemma. (New York: The
Bobbs-Merrill Company, Inc. 1971), p. 32-33. :

60Edward M. Bassett. Zoning (New York: Russell Sage Foundation,
1936) p. 27-28.

61U. S. Department of Commerce, "A Standard State Zoning
Enabling Act,” "A Standard City Planning Enabling Act.' 1Ibid.
Rubino. p. 3.

2Jam.e.s.G. Coke. Fragmentation in Land Use Planngng and Control,
prepared for National Commission on Urban Problems (1963) p. 14.

6 . .. .
3Ibld. Kestnbaum Commission on Intergovernmental Relations,

p. 12.
64Federalist Papers #15-22. Gottfried Dietze. The Federalist
{Baltimore, Johns Hopkins Press, 1960).

65Ibid. Kestnbaum Commission, p. 35.




103

®01bid. Raunitz. p. 102.

67Ibid-

68Elizabeth H. Haskell. Ma@aging_the Environment: Nine States
Look for New Answers.  Woodrow Wilson International Center for Scholars.

(Washington: Smithsonian Institution, 1971} p. 3.

69Ibid. - Kaunitz. p. 121.

70Richard W. Schmidt, et al. Federal and State Involvement in
Land Use Controls. (Atlanta: Georgia Institute of Technoélogy, 1973)
P 28-35- ’

1Con'versation with John Davis, Office of State Planning,
Department of Administration, State of Florida, May 3, 1973.

2Conversation with Bernard D. Johnson, Assistant Director of
Planning, State Planning Office, State of Vermont, May 1, 1973.

73

Ibid. Committee Print. National Land Use. p. 39.
74Ibid. Conversation with John Davise.
>Ibid. Rubino. p. 9-10.
76, .
Ibid. Bosselman. p. 36.
77Ibid. p. 11.

8MaudeLanman. "A Survey of Land Use Laws.' The Georgia
Conservancy Magazine. (based on Council of Environmental Ouality

Study) (Atlanta: Georgia Conservancy, Fall 1972) ps 11.

?gReview of State of Hawaii Use Districts by Eckbo, Dean,
Austin & Williams, 1969. Reprinted in U. S. Congress Committee
Print '"National Land Use Poliey" S$.3354 (Washington, D. C. USG
Printing Office, 1970) Part II. p. 618.

SGIbido . Conversation with Bernard Johnson.

81Ibid.

2Time Magazine. "Environment" (New York: Time, Inc., May 28,
1973) p. 9. | -

83Ibid. Conversation with Bernard Johnson.

841114,




104

85Iblde Reference made  to Sections 19 and 20 of Act 250

of the Vermont General Assembly, 1970 Adjourned Session; 10 V.S.A.
§ 6001-6091. |

86Philip M. Savage. "Toward a State Land Use Policy, The
Maine Experience.’ Paper presented to American Institute of Planners
Apnual Conference, October 8, 1972.

871bid. Haskell, p. 325.
88Ibid. Savage p. 2.
81bid. p. 6.
PIbid. p. 7.
91.. .

Ibid. Bosselman, p. 167.
92Ib:i.d.

PMacDonald Barr. "The Massachusetts Zoning Appeals Law:
Lessons of the First Three Years." (Boston: Department of Community
Affairs, 1972) p. 7.

94Conversation with MacDonald Barr, February 21, 1973.

95Ibido "Massachusetts Zoning Appeals Law.' p. 16.

96Letter_from Earl M. Starnes, Director, Division of State
Planning, Department of Administration, State of Florida, April 19, 1973.

97Chapter 389 Section 380.05 Florida Statutes 1972.

98Chapter-—-389 Section 380.06 Florida Statutes 1972.

99Developmént of Regional Impact. '"Guidelines and Standards®
State of Florida.
100 . . P .
Conversation with John Davis, Division of State Planning,
State of Florida.

lollbid.

lozlbido

IOSChapter 614, Laws of Wisconsin, 1965.

1041, 74, Whyte. p. 45.




105

0 S
1 5Theodore Lauf. '"Wisconsin's Experience in Shoreland

Management.' Paper presented to American Institute of Planners
Confer-In. Bosten, October 7, 1972, p. 2.

1067054, p. 3.

107154, p. 8.

108Chapter 106-4, Colorado Revised Statutes, and Chapter 106-2,
Colorado Revised Statutes. 1963. The bill was Senate Bill 11 - = =
State Affairs. The Land Use Bill, as finally approved, was a consi-
derably watered down version of the original proposal. Under the
proposed bill, the Land Use Commission would have divided the state
into four land use classifications: wurban, rural agricultural, and
conservation. Local zoning ordinances would have to meet state
criteria established by the commission for each district. Failure to
do so would empower the state to institute its own jurisdiction over
development in those areas which failed to adopt ordinances comparable
to state guidelines. The final bill simply tasked the Land Use
Commission with recommending to the governor and general assembly
a land use map based upon land use classifications. The Hawali type

- scheme never materialized. No enforcement mechanism was included,
nor means of implementation. The bill was too much for the state.
"The people are not prepared at this moment, April 1970, to go to
state-wide implementation of any land use plan,' Governor Love told
the Senate Committee.

109Ibid. Rubino p. 14.

OConversation with Coleorado Land Commission staff, 8§ May 1973.

11]'Ibid. Lanman, p. 10.

2Conversation with Land Use Commission staff. Controversy
centers around desire to have "local officials" serving on commission
as opposed to Governor appointed private citizens; and changing the
responsibility of commission from the use of permits to participation
in local decision making apparatus when issues under debate by local
beoards invelved matters of state-wide concern. The state members
participating would have veto capability:over local action.

113Ibid. Schmidt. p. 15-19.

114The A-95 Review Process refers to Federal Office of Management
and Budget Circular A-95, 1971, which established a formal review
process at state and local levels to coordinate projects involving
expenditure of federal funds.” (See Arnold W. Reitze, Jr. "Environmental
Law" North American International, 1972; Appendix 1h




106

1151pid. * Committee Print, National Land Use, p. _30'.
‘116Ibid. Rubino, p. 26. |

117Ibid. Time Magazine, p. 96.

llglbid. . Kamitz, p- 107..

llglbid.

OCOnversation with Harold Wise, Planning Consultant,
Washington, D. C. April 25, 1973.

12llbid. Committee Print. National Land Use, p. 22.

122This is the major hurdle. Land use has always been a local
function. Institutional devices such as local zoning boards, planning
commissiong, and boards of appeal have long been accepted as the
guardians of residential property values. It is difficult to take
control over local land development away from local officials, even
though there is little indication that it is successful.

123The A.L.I. Code, the model land development proposal, is
an example of the difficulty in defining the proper role for states.
It has been eight years in the making, with no end in sight.

1248tate controls must be state-wide in scope and application
if they are to be effective. States must rely on all levels of
government for input, implementation and enforcement of the program.
The traditional separation of levels of government presents-a
formidable block to intergovernmental cooperation. Gradually this
is being torn down.
125The "due process" clause was originally used to challenge
the states' authority to zone. More recently, the clause has been
used not to challenge the states administrative procedures, but
whether the legislation was proper. (See Schmidt, "Federal and
State Involvement in Land Use Controls) Other c¢hallenges emanate
from various ambiguities in state constitutions, or powers delegated
to local governments in home rule provisions. The Georgia Supreme
Court in Herrod v. OBeirne 210 Ga 476 (1954) ruled that while the
state constitution allowed the General Assembly to delegate the right
to zone to municipalities and county governments, the constitution
did not specify that the state itself, or any state agency, could
zone. The case law coming out of Massachusetts’ Zoning Appeals Law
could be extremely significant in terms of not only clarifying the
states' role in land use but also legally sanctioning this role
(See MacDonald Barr, ''The Massachusetts Zoning Appedls Law: Lessons
of the First Three Years.'




1107

1261bid. James, "Resurgence of State Power;" p. 229-230.
127 versation with Harold Wise, 25 April 1973.

128
New York Times "Authority to Develop Land is Termed a

Public Right" Gladwin Hill, May 19, 1973, p. 1.
1

291bid, p. 21.

States authorizing commissions to recommend land use action
include Michigan, Colorado, California, Washington, Alaska and
Pennsylvania. (See Lanman, "A Survey of Land Use Laws.'’)

1311bid. Rubino, p. 28.

132Ibid. Kaunitz, p. 106.

133William J. Nicholson "“Land Use Controls in Search of the

Public Intent,' Urban Land Institute Bulletin, Vol 31 No. 2. February
1972, p. 13.

34House and Home "Impact Zoning" August 1972, p. 58.
135

Stephen Sussna. 'Land Use Control: More Effective Approaches.”
Urban Land Institute Washington D. €. Research Monocgraph, No. 17,
1970, p. 23-27.

136Ibid.

137 1pi4.

8Bernard Siegan, Testimony before Senate Interior Committee
Hearings, June 23, 1971, p. 331-344. Committee Print.

139743d. Whyte. p. 38.

40 . .
Conversation with Bernard Johnson.

141Ibid. Haskell, p. 303.
142 . . R
Ibid. Urban Land Institute. Nicholson, p. 15.
143 . . .
| Conversation with Harold Wise.
\
144

! ‘ Washington Post, p. 1 25 April 1973. "Maryland Land Use
' Plan."

145111d.  Kaunitz, p. 111.




108

1461114, Haskell; p. 3.

147Time Magazine, Vermont Taxing Plan, May'28, 1973, p. 96.

14800nversation with John Davis, State of Florida.

1491414,

; .
150,54, Haskell, p. 35.




109

BIBLIOGRAFHY

Beckman, Norman and Langdbn, Brupe.- "National Growth Policy:
Legislative and Executive Actions 1970-1971.Y Urban Land
Institute, Washington. - Research Monograph No. 18, 1972,

Beuscher, Jacob & Wright, Robert. '"Land Use: Cases and Materials.”
American Casebook Series. West Publishing Company, St. Paul,

- Minnesota, 1969.

)

Bosselman, Fred and Callies, David. ''The Quiet Revolution in Land
Use Control." Council of Environmental Quality, U. S. Government
Printing Office, Washington, D. C. 1971.

Clawson, Marion. 'Man and Land in the United States.' University
"of Nebraska,Press, Lincoln, 1964. '

Congressional Record. U. S. Government Printing Office. Washington,
D. Ce. Vel. 119 No. 4, 9 January, 1973.

Erber, Ernest, editor. "Urban Planning in Transition." Grossman
Publishers, New York 1970.

Haskell, Elizabeth H.  'Managing the Enviromment: Nine States Look
for New Answers.” Woodrow Wilson International Center for
Scholars, Smithsonian Institution, Washington D. C. 1971.

Johnston, Thomas H. = "The Oxford Companion to American History."
Oxford University Press, New York, 1966.

Mandelker, Daniel R. '"The Zoning Dilemma.' Bobbs-Merrill Company,
Ine., Washington University, St. Louis, 1971.

Noble, Jack. '"A Proposed System for Regulating Land Use in Urbanizing
Counties.” American Society 6f Planning Officials, Chicago, 1967.

Reitze, Arnold. "Environmental Law." North American International,
Washington, D. C. 1972,

Rubino, Richard and Wagner, William. '"The States Role in Land Resource
Management.” The Council of State Governments, Lexington, Ky.,
1972. :

Schmidt, Richard We. et al. 'Tederal and State Involvement in Land Use
Controls." Georgia Institute of Technology, 1973.




110

Sussna, Stephen. 'Land Use Control: More Effective Approaches.”
Urban Land Institute, Washington, D. C. Research Monograph
No. 17, 1970.

Udall, Stewart L. "The Ouiet Crisis.” Hoit, Rinehart and Winston.
New York, 1963. :

United States Department of Agriculture. "National Growth and Its
Distribution.’ Symposium Washington, D. C. U. 8. Government
Py Printing Office, 1967.

White, Gilbert F. - "Strategies of American Water Management.'
University of Michigan Press, Ann Arbor, 1971.

Whyte, William. - '"The Last Landscape.' Doubleday and Company, Inc.
New York, 1968.

GOVERNMENT PUBLICATIONS

U. 5. Congress. Senate Committee Print. 'National Land Use Policy"
Committee on Interior and Insular Affairs. April 1972.

U. S. Congress. Senate Committee Print. "Hearings: Land Use Policy
and Planning Assistance Act’ Committee on Interior and Insular
Affairs. 1973.

' U. 8. Congress Joint Committee Print. "A Proposal for Achieving

Balanced National Growth and Development." Joint Economic
Committee, 1973.

U. S. Congress. House of Representatives. "National Land Use Policy,
Planning and Management Act of 1972." Report No. 92-1306. 1972.

U. S. Congress. Senate Committee Print. 'National Land Use Policy -
Part I, S.3354." Committee on Interior and Insular Affairs, 1970.

U. S. Congress. Senate Committee Print.  "National Land Use Policy -
Part II, S.3354." Committee on Interior and Insular Affairs, 1971.

Senate Bill No. 632, Henry Jackson (D. Wash.), June 19, 1972, "Land
Use Policy and Planning Assistance Act of 1972."

Senate Bill No. 924, Henry Jackson (D. Wash.), February 20, 1973,

"Land Use Policy and Planning Assistance Act of 1973,"

Senate Bill Ne. 268, Henry Jackson (D, Wash.), January 9, 1973,
"Land Use-Policy and Planning Assistance Act of 1973."




111

U. S. Congress. House of Representatives. "National Land Policy,
Planning and Management Act of 1972. H. R. 7211." Committee
on Interior and Insular Affairs, 1972.

REPORTS

American Institute of Architects. "A; Plan for Urban Growth: Report
of the National Policy Task Force." Newsletter of A.I.A. Special -
Issue, January 1972.

Baker, Gordon. ''Nursing Self-Inflicted Wounds: The Reformer's Guide
Through Some Reinvigorated Thorns in the Political Thicket."
Prepared for National Conference on Government, Atlanta, November,

15, 1971.
Barr, MacDonald. "The Massachusetts Zoning Appeals Law: Lessons of
the First Three Years.”" Prepared for American Institute of

Planners, Confer-In 1972, Boston.

Council of State Governments. ''The Agricultural District: A Proposal
to Encourage the Retention of Agricultural Farmland.'" Eastern
Office, Council of State Governments, New York (no date).

Lauf, Theodore. '"Wisconsin's Experience in Shoreland Management."
Prepared for American Institute of Planners, Confer-In 1972,
Boston.

Savage, Philip M. '"Toward a State Land Use Policy, the Maine Experience.”
Presented at the American Institute of Planners Confer-In 1972.
Boston.

Scott, Randall. "Exclusionary Land Use Practices or, The Rise and
Fall of Exclusionary Zoning.' Presented at American Institute of
Planners Confer-In 1972, Boston.

Turner, Jennifer. ''Preservation of Wetlands: A Critical Bvaluation of

Connecticut's Approach."” Submitted for American Institute of Planners
Confer-In 1972, Boston.

ARTICLES

Cohen, Richard M. '"Mandel Now Plans. Land Use Agency," Washington Post,
April 25, 1973.

Conti, John V. - "A Quiet Revolution: With Little Fanfare, States are
Broadening GControl Over Land Use,’” The Wall Street Jourmal, June 28,
1972.

Hill, Gladwin. '"Authority to Develop Land is Termed a Public Right,"
The New York Times, May 19, 1973.




112

James, William S. "A Resurgence of State Power,' State Government,
Autymn, 1971. '
Lanman, Maude. "A Survey of Land Use Laws," Georgia Conservancy

Magazine, Fall, 1972.

Marston, Lance. 'Land Use Reform and the Environmental Challenge,”
Trends, National Park Service Publication, April/June 1972.

Nicholson, William J. - "Land Use Céntrolé," Urban Land, February,
1972.

State of Florida. 'Development of Regional Impact (le) Guidelines
and Standards.' Department of Administration, Division of State
Planning, March 7, 1973.

Wise, Harold F. '"Maryland State Development Plan," a working paper,
March 26, 1973. (21 DuPont Circle, Washington D. C. 20036).

. "The Land Use Battle Business Faces,'" Business Week

August 26, 1972.

. "Concern Over Alaska Land Said Broad.” Atlanta Journal,

NMay 24, 1973.

"Rocky Get Adirondack Land Use Plan,' Atlanta Journal,

May 17, 1973.

. - "Senator Urges Land Controls to Save Scenic Areas,"

Atlanta Jogrnal, April 8, 1973.

o - "Impact Zoning," Housé and Home, August 1972.




